ABATEMENT. 
The sufficiency of a plea in abatement must be tested by its own 
allegations; its omissions cannot be aided or supplied by facts in 
other pleas. Breen v. Tex. P. R.W. Co., 302. 


ACCOMPLICE. 

1. The rule forbidding a conviction on the testimony of an accom- 
plice, unless corroborated ‘*by other testimony tending to connect 
the defendant with the offense committed,’ is, under the statute, 
positive and peremptory, Coleman y. State, 109. 

2. A servant hired to wash clothes for one day and to iron clothes 
ou the next, from the nature of the employment, was a domestic ser- 
vant, and when on trial for theft from the house in which she was 
80 employed, it was error to refuse an instruction asked as to the 
mitigation of punishment in favor of a domestic. Ib. 

3. See testimony held insufficient as corroboration of testimony of 
an accomplice in connecting the accused with the offense. Roberts 
vy. State, 119. 

4. One jointly indicted with another is not necessarily an aecom- 
plice. Jb. 

5. A conviction cannot be had upon the unsupported testimony of 
two or more accomplices. Jb. : 


ADMINISTRATION. 
ADMINISTRATORS. SURETIES, 
ESTATES OF DECEDENTS. WILIs. 


ADMINISTRATORS. 

ESTATES OF DECEDENTS. 

WILLIS. 

COMMUNITY PROPERTY. 

1. An administrator appointed in 1852 failed to give bond within 
twenty days after his appointment, but in giving bond thereafter 
his appointment was confirmed without objection from any source: 
Held, That in « collateral proceeding the mere irregulaxity of his 
appointment canuot be held to vitiate his acts, otherwise legal, he 
having acted for a number of years. Lewis vy. Ames, 319. 

2. An administrator. de bonis non cannot maintain an action 
against his predecessor to annul a sale of real estate made by him 
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by order of and approved by the court, nor to set aside an allowance 
aud approval of an account against the estate made in the proceed- 
Ings of the former administration. Brown v. Franklin, 559. 

3. Parties sning an administrator for services rendered aud sup- 
plies furnished the deceased, are not competent to prove such labor 
or supplies or their value. Barnhill y. Kirl:, 589. 


ADVERSE POSSESSION. 







The possession by a vendee holding a bond for title and by his 
assigus with notice is not adverse to the vendor, who, in default of 
payment of purchase-money, may recover the premises by action of 
trespass to try title. Keys v. Mason, 140. , 


AGEN’, 








1. An instrument, though not valid by reason of the want of an- 
thority in the agent who executed it, is admissible in evidence in a 
suit against the agent or his heirs, to establish as against them the 
truth of its recitations. Huffman v, Cartwright, 296. 

2. Written authority is pot necessary to enable an agent to bind 
his principal in an executory contract for the sale of land. Jb, 


AGREEMENT OF COUNSEL. 













1. An agreement of counsel ambiguous in its terms, about the 
meaning of which the parties disagreed after it was filed, may be 
withdrawn by leave of the court upon a motion showing that it 
was made through mistake of the facts on the part of the party ask- 
ing leave to withdraw. Botts v. Martin, 91. 

2. After granting leave to withdraw such agreement of counsel to 
one of the parties, it is not error to exclude it when offered in evi- 
dence by the other party. Jb. 


AGGRAVATED ASSAULT. 














Where, in a trial for aggravated assault charged fn the indict- 
ment to have been committed by an adult male upon the person of 
a female, the parties being in court, the defendant is spoken of in 
the evidence as a **man who wore whiskers,’* and ‘**kept a hotel,” 
and the party assaulted is called ** Nancy,” and referred to as ** she,” 
the defendant cannot complain that the court and jury took it for 
granted that he was an adult male and the party assaulted a female. 
Tracy v. State, 9. 

2. A charge in an indictment that an assault was committed ** in 
a court of justice,’ describing the court, fs a sufficient allegation of 
an aggravated assault. State v. Hunter, 94, 


AMENDMENT. 






1. Itis error to réfuse an application to amend a bill of review, seek- 
ing to revise the action of the District Court in probate matters, after 
exceptions to same had been sustained, Chapman v. Austin, 133. 
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AMENDMENT— Continued. 


2. The plea of limitation cannot be interposed to an amended peti- 
tion, in a suit for damages for breach of contract, on the ground that 
the amendment sets up a new and different cause of action, barred 
after the filing of the original petition, if the facts alleged as the basis 
of recovery are substantially the same in the original and amended 
petitions, though the form of the breach be different. Lee vy. Bout- 
well, 151. 

3. An amendment was properly allowed where the word * court ”’ 
was omitted where it should have been inserted to show where the 
prosecution was had. James v. State, 314. 

4. An indictment which does not show on its face that it was 
found in the ** District Court’? of the proper county is defective. 
For the error in overruling exceptions taken to such defect the court 
will reverse on appeal; and it seems that such defect could be cured 
by amendment. Mathews y. State, 376. 

5. An amendment to a petition upon an account, setting up a 
written acknowledgment of the debt, must contain an allegation 
that the note or written obligation was signed and delivered by the 
defendant. Wilkinson v. Thulemeyer, 470. 

6. A defendant who failed to move to strike out an amended peti- 
tion setting up a new cause of action as filed too late, cannot on ap- 
peal complain of being forced to trial without having been served 
with a copy of such amendment, Carter v. Eames, 544. 


APPEAL. 


PRACTICE IN SUPREME COURT. 

1. An information against a district clerk resulting in his removal 
from office is not such a ** criminal case’’ as will entitle a party on 
appeal to have the transcript under act of 2d of April, 1874, ‘‘ filed 
for hearing and judgment at any term of the Supreme Court held 
before the term to which such case would otherwise be returnable by 
law.’? Glavecke y. Siate, 137. 

2. By appeal secured to the plaintiff in his second suit in trespass 
to try title, is meant the right to have the action of the court revised 
by the appellate court, whether by appeal or by writ of error. Ma- 
gee v. Chadoin, 488. 

3. Writ of error by our Supreme Court has always been held to 
be but another mode of bringing up a case for revision. Ib. 

4, No appeal lies from the order of a district judge sustaining ex- 
ceptions to and dismissing a petition for habeas corpus, made on the 
return of the writ, such action being equivalent to a refusal to grant 
the writ. Ex parte Coopwood, 467. 


ASSAULT, 





1. The pointing by one person of an unloaded pistol at another, 
within shooting distance, accompanied with an order to kneel down, 
which, through fear is obeyed, will not, under the Criminal Code 
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ASSAULT—Continued. 


of this State, constitute an assault. (Paschal’s Dig., art 2144.) Me. 
Kay v. State, 43. 

2. There is a marked difference between the legal injury resulting 
from the act and intent of the assailant in the attempt to commit a 
battery, and in the actual injury of shame or fear in the mind of the 
assailed, that may have been intended and produced by the act of 
the assailant. Jb. 

3. To effect the legal injury indictable as an assault the assailant 
must have the ability to commit a battery by physical violence on the 
person by the means used. Ib. 

4. The actual injury of shame or fear in the mind of the assailed 
is not a necessary element in the offense of an assault, and the legal 
injury can exist as well without it as with it. When the actual in- 
jury of shame or fear is shown to have been produced, it is pertinent 
only as aggravation of the legal injury. Jb. 

5. The capacity to do the violence upon the person by the means 
used are equally implied and necessary in assault as in battery, and 
the actual suffering of pain, constraint, shame, or other disagreeable 
emotion of the mind on the part of the individual assailed is equally 
unnecessary as an independent fact, and its non-existence, if proved 
or admitted in any case, would not be a full defense to an action 
either civil or criminal. Jo. 

6. An indictment charging an assault ‘upon one ———, a freed- 
man, whose name is to the grand jurors unknown,” is good, It is 


error to sustain exceptions to it for want of the name or description 
of the party assaulted. State v. Elmore, 102. 


ASSAULT UPON AN OFFICER. 


POLICEMAN. 

While the law makes the killing of a sheriff in the discharge of his 
duty murder, still if he act outside of his authority or exercise it un- 
lawfully, the party resisting his acts is not prevented by the official 
character of the sheriff from setting up said unlawful acts to justify 
or extenuate the offense against the officer in resisting such acts. 
James vy. State, 314. 


ASSAULT WITH INTENT TO MURDER. 


AGGRAVATED ASSAULT, 1. 

1, In charging an assault with intent to murder, it is not neces- 
sary to name the weapon with which the assault was committed, or 
to state the manner in which it was used, Mayfield v. State, 59. 

2. It is no objection to an indictment in charging an assault with 
intent to murder that it also charged facts constituting an aggravated 
assault. Young y. State, 98. 

3. Where a prisoner attempting an escape was pursued and fired 
on by the sheriff, and the prisoner returned the fire, and was on trial 
for an assault with intent to murder the sheriff, and the testimony 
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ASSAULT WITH INTENT TO MURDER— Continued. 

tends to show that the defendant may have supposed the sheriff had 
wrongfully fired on him and had attempted or endangered his life, 
and that what was done by defendant was whilst laboring under the 
influence of resentment or passion arising from such provocation, the 
jury should be instructed so as to give the accused the benefit of such 
evidence in reducing the punishment to a misdemeanor. James vy. 
State, 314. 

4, While the law makes the killing of a sheriff in the discharge of 
his duty murder, still if he act outside of his authority or exercise it 
unlawfully, the party resisting his acts is not prevented by the official 
character of the sheriff from setting up said unlawful acts to justify 
or extenuate the offense against the officer in resisting such acts. Jb. 





ASSIGNMENTS OF ERROR. 

1. Where the charge of the court is assigned as error, on appeal 
the precise point in the charge should be indicated in the assignment 
oferrors. Dunsonv. Payne, 539. 

2. Errors not assigned below are considered as waived ; errors can- 
not be assigned in the Supreme Court except by consent of parties. 
Carter v. Eames, 544. 


ATTORNEY. 
1. A recital in a decree that a party was represented by an attor- 
ney at law, does not preclude such party from showing the waut of 


authority of the attorney. Chapman y. Austin, 133. 

2. One who has employed a lawyer, who afterwards takes in a 
partner who assists in the case, does not become liable to the firm 
for the fee contracted to be paid to the one contracted with before 
the partnership, by simply talking or consulting with such partner 
about the ease, and to that extent recognizing him as his attorney. 
Carr v. Wilkins, 424. 

3. To render a client so liable to the new partner the relation of 
attorney and client must be shown to have existed, and such recog- 
nition must be such as to incorporate the incoming partner into the 
contract of employment as a party to it by express terms or by neces- 
sary implication. 6. 

4. On the rendition of a decree of divorce, a trustee was appointed 
by the court to sell the homestead and divide the proceeds between 
the parties, taking their receipts therefor. The trustee made sale 
and delivered the half of the proceeds collected to the attorneys of 
the wife, they giving their obligation to the trustee to pay over the 
money and take her receipt for same. ‘The attorneys, after deduct- 
ing their fee, tendered the remainder, which was refused. The 
trustee thereupon paid their client the entire amount, and brought 
suit against the attorneys: Held, That in defense of such suit the 
attorneys could not set off their fee in the divorce suit. Maxey v. 
Besser, 506. 
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ATTORNEY IN FACT. 

. A deed by one who signs as attorney in fact for another, for land 
which in the body of the deed appears as the property of the prin- 
cipal, to whom also the purchase-morey was secured by notes payable 
to him, as’ recitedin the deed, and which is acknowledged by the 
maker, as attorney in fact for the principal, but which deed, in the 
granting and warranty clauses, appears to be the act of the attorney; 
Held in equity to be the deed of the principal, and the warranty 
clause not binding upon the attorney. Daughtrey v. Knolle, 450. 


AUDITOR’S REPORT. 

An auditor’s report, although not impeached, cannot be taken 
into consideration in rendering judgment upon a special verdict, 
although the report was admitted without objection in evidence. 
Mussina v. Shepherd, 623. 


BAIL BOND. 
‘The sureties on a bail bond are relieved from liability by a second 
arrest and bail of their principal on the same indictment. Peacock 
v. State, 11. 


BANKRUPTCY. 

1. A discharge in bankruptcy does not release a lien created prior 
to the proceedings in bankruptcy. Elliott v. Booth, 180. 

2. The State courts have concurrent jurisdiction with the bank- 
“ruptey courts over liens on real estate of a bankrupt. The court 
having obtained jurisdiction first retains it. Boone v. Revis, 384. 

3. A creditor whose debt is secured by lien on real estate may en- 
force his lien notwithstanding the discharge in bankruptcy of his 
debtor, and although his claim was not proven up against the bank- 
rupt’s estate. Jb. 


BILLS OF EXCEPTION. 

PRACTICE. 

CRIMINAL PROCEDURE. 

1. Without a bill of exceptions the action of a court in refusing a 

. motion to change the venue will not be considered. Hobbs vy. State, 
353. 

2. Where objections are sustained to a question asked a witness, 
the bill of exceptions taken to the ruling should show the evidence 
proposed to be elicited. so that its materiality may be determined on 
appeal. Mathews v. State, 376. 

3. When objections are taken to the ruling of the District Court, 
which do not ordinarily form part of the record, exceptions must be 
taken and presented by bill of exceptions, or by the statement of 
facts, and all the facts and cireumstances pertinent to the exceptions 
and necessary to enable this court to understand the questions de- 
cided by the District Court must also be set forth or shown by the 
record. Griffin v. Chadwick, 406. 
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BILL OF REVIEW. 

1. In probate matters a bill of review is defective unless it be ac- 
companied by a transcript of so much of the proceedings as relate to 
the order, decision, or judgment sought to be revised, or unless it 
contains a specific statement of the error complained of. Chapman 
v. Austin, 133. 

2. A petition to revise a settlement account of an administrator 
must be filed within two years from the action of the probate court, 
and with it must be filed a copy of the proceedings sought to be re- 
vised, or it must contain the substance of the matters sought to be 
corrected. Dunson v. Payne, 539. 

3. The petition in such case should distinctly show the character 

in which the plaintiff brings suit. Jd. 

4, If an administrator advance money toward claims or expenses 
allowed by the law, and funds come to his hands after such payment, 
he can retain sufficient of the funds to reimburse him for the pay- 
ments. Jb, 

5. The bill of review provided in the probate act of 1870 (Paschal’s 
Dig., art. 5791) is not governed by the rules of chancery practice in 
bills of review; it applies as well to error growing out of fraud or 
mistake only evident from facts shown in the bill, as to error in law 
manifest in the-record. Janson vy. Jacobs, 573. 

6. Such bill of review is sufficient if it states the substance of the 
proceeding sought to be revised, and the facts relied on for relief from 
the action of the court complained of. Jd. 

7. If an order of the court in probate matters casts a cloud on the 
right of an heir or devisee, creating an obstacle in asserting such 
right, (as in a compromise by an administrator of a judgment ob- 
tained by him in behalf of the estate and by him compromised, which 
judgment was compromised by mistake or fraud,) such order by bill 
of review may be annulled, and the party in interest allowed to use 
the name of the administrator in proceedings asserting his rights ; 
the administrator and the defendants in such judgment being neces- 
sary parties. Jd. 

8. Such decree would, however, only extend to the revision of the 
act of the court in administering the estate; the judgment affected 
by the compromise could not be litigated in such proceeding. 6. 





BONA FIDE PURCHASER. 

1. If a deed on its face contains evidence that the absolute right to 
the land, and not the title or chance of title, is sought to be sold, or if 
this fact appear from the adequacy of the price given, or other cir- 
cumstances attending the purchase, then the purchaser may be a 
bona fide purchaser, notwithstanding the deed may have, in some 
other respects, the qualities of a quit-claim deed. Harrison y. Bo- 
ring, 255. 

2. An example of what would amount to constructive notice. 6. 

3. A purchaser who has taken a quit-claim deed is not entitled to 
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protection in a court of equity as a purchaser for a valuable consid- 
eration without notice ; he takes under such a deed only the interest 
his vendor could lawfully convey. Jd. 


BURDEN OF PROOF. 
REASONABLE DOUBT. 


BURGLARY. 

1. The joinder in one indictment of the charges of theft and bur- 
glary is‘not a ground for arrest of judgment upon such indictment 
upon a conviction for burglary. Hobbs y. State, 353. 

2. The increased punishment fixed by the statute for the use of 
violence in effecting the crime of burglary, is attached to the use of 
actual force directed to effecting an entrance or toward some person, 
and such violence must be alleged to sustain a verdict for the in- 
creased punishment. Jb. 

3. In an indictment for burglary, in which there was no allegation 
of force, it is error to instruct the jury that if the defendant ‘effected 
the entry by force’’ the increased punishment could be assessed. Jd. 

4, It is not error, on a trial for burglary, to instruct the jury that 
the recent unexplained possession of property taken from the house 
is a fact to be considered by the jury, with the other facts and cir- 
cumstances, to enable them to determine the question of guilt or 
innocence of the accused. Prince v. State, 480. 


CATTLE. 

1. The charge of theft of an ‘‘ox”’ is a sufficient allegation in an 
indictment, under the Code of Criminal Procedure, for theft of 
cattle. Parchman v. State, 192. 

2. The punishment for fraudulently altering the mark and brand 
of cattle, being the same as for theft of such cattle since the act of 
May 17, 1873, making theft of neat cattle a felony, without regard 
to value of: the property stolen, a charge of the court allowing the 
jury to find any other punishment than as prescribed in said act is 
error. Buford v. State, 525. 


CASES REAFFIRMED. 
1. MeFarland v, Wafford, 16 Tex., 602, approved. Willis v. Mor- 
rison, 27. 
2. De Forrest v. Miller, 42 Tex., 34, approved. Bradford v. John- 
son, 383. 


CASES QUALIFTED. 
1. Speake v. White, 14 Tex., 365, qualified by Willis v. Morrison, 


2. Smith v. Smith, 1 Tex., 621, Lockhart ». White, 18 Tex., 110, 
and Carroll v. Carroll, 20 Tex., 731, discussed, and this case distin- 
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CASES QUALIFIED— Continued. 
guished from Yates v. Houston, 3 Tex., 433, and Babb v. Carroll, 
21 Tex., 765, qualified by Lewis v. Ames, 319. 


CASES OVERRULED. 
1. Gault v. Goldthwaite, 34 Tex., 104, overruled by Griffin v. 
Chadwick, 409. 
2. Warren v. Wallis, 38 Tex., 22, overruled by Longcope v. Bruce, 


434. ' P 
3. Murray v. The State, 34 Tex., 4, overruled by Davis v. State, 
523. 


4, Herrington v. Williams, 31 Tex., 457, overruled as to service on 
non-residents by Wilson vy. Zeigler, 657. 

5. ‘Taylor v. Bonner, 38 Tex., 531, and Johnson v. Pogue overruled 
by Elliott v. Booth, 180. 


CATTLE—RANGE. 

The temporary absence of the owner of cattle from the State, leav- 
ing his stock on their accustomed range and not in charge of any 
agent, is not an abandonment of the possession of such cattle. Cam- 
eron v. State, 652. , 


CHALLENGE TO THE ARRAY. 

A challenge to the array cannot be made by a negro on the ground 
that he is placed upon trial before a jury composed exclusively of 
white men, and cannot thus have a trial before a jury of his peers; 
nor can such challenge be based on the ground that the white jury 
was not selected ‘* without regard to race, color, or steerer condi- 
tion of servitude.” Wi ‘Iiéaine \ v. State, 34. 


CHARGE OF THE COURT. 

1. When the court has charged the law correetly in reference to 
the facts of the case as proved, it is not error to refuse to modify the 
charge to adapt it toa lower grade of offense when there are no facts 
in evidence applicable to such charge in the modified form. May- 
Jield v. State, 59. 

2. In an indictment for burglary, in which was no allegation of 
force, it is error to instruct the jury that if the defendant “ effected 
the entry by force’ the increased punishment could be assessed. 
Hobbs v. State, 353. 

3. In this case the jury should have been instructed that the war- 
ranty of title is not a warranty of quantity, and that the warranty 
Was not binding upon the attorney in fact, and that the deed, on its 
face, was a conveyance of the land in gross, and not warranting a 
specific number of acres. Daughtrey v. Knolle, 450. 

4, Held error to instruct the jury, on a trial for murder, ‘‘ that 





the law implies malice in case of unlawful killing by means caleu- . 


lated to produce death, and in such case the burden of proof is on 
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CHARGE OF THE COURT—Continued. 
the defendant, if he would reduce the offense to a lower grade than 
murder in the second degree.’’? The burden of proof is never cast 
upon the accused in the sense that the State is at any time relieved 
from proof of the facts constituting any degree of criminal offense, 
Perry v. State, 473. 


5. An instruction to the jury upon a case of a conflict brought i 
. on by the accused, giving only the law applicable if the conflict had 


been brought on with intent to kill, is erroneous; the failure to in- 
struct upon the law, had the conflict been brought on for any other 
purpose, might convey to the jury the impression that the conflict 
: had been brought on with intent to kill. Jb. 

6. It is not error to instruct the jury, where one jointly indicted 
was allowed to testify in behalf of the State, ‘‘ to give the evidence 
such credit as they believed it entitled to, and that the presumption 
was that all the witnesses testified correctly.’’ Morgan vy. State, 511. 

7. Ina criminal case the jury should be distinctly charged as to 
the punishment which may be imposed by their verdict. An error 
in the charge as to such punishment will be ground of reversal, al- 
though the defendant had the benefit of a lighter punishment. Bu- 
ford v. State, 525. 

8. A charge incorrect in law, but which manifestly from the rec- 
ord could in no way have affected the rights of the parties, is not 

‘cause for reversal. Carter v. Eames, 544. 

9. A charge to the jury requiring that ‘‘ the proof should show that 
the defendant did take the animal, (alleged to have been stolen,) 
thereby depriving the owner of its value,” sufficiently instructs the 

‘jury that the taking must have been “‘ with intent to deprive the 
owner of its value.” Keef v. State, 582. 

10. Acharge of the court enumerating the principal circumstances 
in evidence relied on as proof of recent possession of the property 
stolen, and instructing the jury ‘‘that the law raises from them, if 
unexplained, the presumption of guilt,”’ is error, for which a new 
trial should have been granted. McCoy v,. State, 616. 





“CITATION. 
A citation issued and served on A. B., calling upon him to answer 
a petition ‘wherein N. and G. are plaintiffs, and A. B. & Co. are 
defendants, as per copy of said petition will more fully appear,” is 
sufficient. Guimond vy. Nast, 114. 


CITIES. 
In an action against an incorporated town for acts done by the 
mayor and city marshal, held, that for acts done without authority, 
they would be personally liable, nor will any action lie against the 
town for damages for an act within the authority of the city ordi- 
nances and done by the officers of the city. Harrison v. City of 
Columbus, 418. 
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COMMON CARRIER. 

1. In an action against a common carrier for failure to deliver ar- 
ticles shipped, to which the defendant pleaded a general denial and 
the loss of the articles by the act of God: Held, That the defendant 
could not prove under the pleadings that the plaintiff had released 
the contract for shipment of -the articles, or that there was but a 
partial loss. Such defenses should have been pleaded. H. & 7. C. 
R. R. Co. v. Harn, 628. 

2. An action will lie against a common carrier for the non-delivery 
of property at its destination, although partially injured, and that 
by act of God. Sueh defense, if the property had been tendered or 
delivered, would only have gone in mitigation of damages. Jb. 


COMMUNITY PROPERTY. 

HOMESTEAD, 3, 4, 5. 

1. The husband has the right to convey and incumber all real 
estate of the community which is not the homestead nor has been 
destinated as the homestead. Mabry v. Harrison, 236. 

2. Under the act of August 26, 1856, upon filing an inventory as 
provided, the survivor can convey the real estate of the commu- 
nity. It is the inventory under said act, and not the appraisement, 
which gives the right to sell. Cordier v. Cage, 532. 

3. That community property is homestead, will not prevent its 
sale under said law. Jb. 

4. Mere omissions in the inventory, or irregularities in the pro- 
ceedings, will not vitiate a sale made of such property, and which is 
inventoried. Jb. 

5. Heirs and creditors could have omissions in the inventory cor- 
rected; a purchaser would not be affected by them. Jd. 


CONDITION. 
A purchaser of land is not affected by a condition to the deed 
by which his vendor held the land, as to matters to be performed by 
the parties subsequent to its execution. Morrison v. Chandler, 24. 


CONFEDERATE MONEY. 

Where suit is brought upon a contract for labor done, payable in 
Confederate notes, a plea setting up such fact is good to the extent 
of inquiring into the actnal value of the labor performed, which 
actual value may be recovered. San Patricio Co. v. McLane, 392. 


CONSTITUTIONAL LAW. 

1. When a discretion is confided to any one branch of the govern- 
ment, a decision by that department upon such matter cannot be 
questioned or revised. March vy. State, 64. 

2. Under the constitutional provision that ‘‘ the legislature may 
establish eriminal courts in the principal cities within the State with 
such criminal jurisdiction, coextensive with the limits of the county 
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CONSTITUTIONAL LAW—Continued. 


wherein such cities may be situated, and under such regulations as 
may be prescribed by law,” the legislature had the power to create 
a criminal court for the city of Tyler, in Smith county, with exclusive 
jurisdiction over felonies. Jb. 

3. The citizen has no vested right in any particular court in 
which to be tried for an offense or mode of procedure in such prose- 
eution. Jb. 

4. All mere remedies are objects of legislative control, subject in 
criminal prosecutions to the rule that they be equally speedy, effi- 
eacious, public, and not more burdensome than those existing at the 
date of the commission of the alleged offense. Jd. 

5. The title to the act of 21st March, 1874, ‘An act to fix the juris- 
diction in certain cases,” sufficiently expresses the object of the first 
section of said act in enacting ** that hereafter any public or private 
corporation, including railroad companies,” * * * “may be 
sued in any court in this State having jurisdiction of the subject- 
matter, and in any county where the cause of action or part thereof 
accrued, or in any county where such corporation has an agency or 
representative, or in the county in which the principal office of such 
corporation is situated.”’ Breen v. Tex. P. R. W. Co., 302. 

6. The said act is operative and is the law of the State as to venue 
in the eases provided for therein. Jb. 

7. The Constitution of 1869 provides for only five justices of the 
peace in each county, and makes no reference to.a mayor ; and since 
its adoption a mayor of a city is not ex officio a justice of the peace, 
and his authority is limited to such grant of power as may be con- 
tained in the charter of incorporation under which he acts, and to 
such laws as may relate to him as mayor, and not as a justice of the 
peace. Bigby v. City of Tyler, 351. 

8. A proclamation by the Governor attaching a county toranother 
county for judicial purposes, (under art. 12, sec. 24 of the Const.) is 
conclusive upon the courts. They cannot inquire into the causes or 
information upon which the Governor acted. San Patricio Co. v. 
McClane, 392. 

9. That ** the presiding judge had heretofore, as counsel, given an 
opinion in regard to the validity of the title to the land in contro- 
versy.”’ is not equivalent to *‘where he shall have been of counsel 
in the case,’’ (Const. of 1869, art. 5, sec. 11,) and is not a ground of 
disqualification, and an order for change of venue for such reason is 





not legal, and when objected to, is a caust of reversal. ?ailroad v. 
Ryan, 426. 

10, The Constitution of 1869 provided for five justices of the peace, 
to be elected for the five justices’ precincts in each county. This ex- 
cluded the idea of the mayor being ex officio a justice of the peace, 
either under the general law or under a special act incorporating a 
city and conferring such jurisdiction. Holmes vy. State, 631. 

11, The act of 26th May, 1873, (Gen. Laws 13th Leg., p. 99,) amend- 
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CONSTITUTIONAL LAW— Continued. 
ing the general incorporation act and repealing the 24th section of 
same, (Pasehal’s Dig., art. 5270,) may be considered a legislative in- 
terpretation of the Constitution, and applying equally to cities incor- 
porated by special acts as to those incorporated under the general 
laws. Ib, 


CONSTRUCTION OF STATUTES. 
JURY SCRIP. 
PRACTICE, 1. 
STATUTES CONSTRUED. 


CONTINUANCE. 

1. An application for continuance, made several days before the 
trial, may properly be overruled, unless it be also shown that the 
attendance of the witnesses could not have been bad when the case 
was called, or that the proper diligence would have been useless, 
Morgan v. State, 511. ' 

’ 2. An application for continuance not stating the statutory dili- 
gence, should set out the facts so that the court could judge whether 
the use of statutory diligence would have been effectual in obtaining 
the testimony. Carter v. Eames, 544. 

' 3, An application for continuance which does not set forth the 
facts or circumstances sufficient to enable the court to see that the 
testimony is material, is insufficient. Wright y. State, 645. 


CORPORATIONS. 

COUNTY COURTS. 

1. Railroad charters are generally treated as private acts of the 
Legislature, of which courts do not take judicial knowledge. Conley 
v. Columbus Tap R. R. Co., 579. 

2. A railroad company receiving property under a contract made 
by its agent is thereby estopped from denying the authority of such 
agent, and would be bound to pay therefor.. J. 


CONTRACT. 





CONFEDERATE MONEY. ILLEGAL CONTRACT. 
COUNTY COURT. SALE. 

CUSTOM. TRUST AND TRUSTEES. 
DEEDS. 


1. Where a party rendered services for which he was to be com- 
pensated from the proceeds of the sale of the property on which his 
labor was expended, for the purpose of enabling the employer to 
sell it to the best advantage, and after the service was rendered the 
employer withdrew the property from sale: Held, That reasonable 
compensation could be recovered for such services. Fayette Co. v. 
Faisin, 585. . ' 

2. Where the mother and step-father of a widowed daughter took 
her to their house and kept her as a member of their family, giving 
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CONTRACT—Continued. 










her all necessary care and attention, the law will not imply a prom- 
ise that such services were to be paid for without proof of a contract, 
or of such facts as would warrant the inference that the relation be- 
tween the parties was that of debtor and creditor, and not that of 
parent and child, and was so understood by the parties at the time. 
Barnhill v. Kirk, 589. 


COSTS. 





















1. A judgment for costs against the successful plaintiff, made at a 
term subsequent to the final judgment in his favor, on a motion by 
the officers of the court, and served on the attorneys in the princi- 
pal suit, is a nullity, and an execution and sale under such judg- 
ment are also nullities. Simpson v. Trimble, 310. 

2. If an execution be authorized under Paschal’s Dig., art. 3831, 
against the successful party for costs by him incurred, such execu- 
tion, under the statute, must be issued to the county of his resi- 
dence ; and an execution issued to any other county for such costs, 
in absence of a judgment against him, would be a nullity, and pur- 
chasers under such execution would take nothing. Jb. 

3. Counties are not liable for costs of the district clerk in misde- 
meanor cases or in felony cases dismissed. Colorado Co. v. Beethe, 
447. 

4. Under the act November 14, 1864, in force, the action of the 
County Court upon the sheriff's account for the board and guarding 
of prisoners in jail is conclusive, in the absence of allegations that 
the County Court had abused its discretion in the matter, or that 
the amount allowed was not sufficient for the support of such pris- 
oners. Fayette Co. v. Faires, 514. 


COUNTY COURTS. 












1. The County Courts cannot, without special authority, issue 
commercial paper so as to charge the county or deprive the county 
of any defense it might have against the original creditor; and the 
holder of an ordinary draft upon the county treasurer would only 
take the claim against the county, of which the draft would be evi- 
dence and subject to every defense which existed against the orig- 
inal holder of such claim. San Patricio Co. v. McClane, 392. 

2. The County Courts are charged with the financial management 
of county affairs, and all claims against the county should be submit- 
ted to them for their approval. Colorado Co. v. Beethe, 447. 


COVERTURE. 








Where plaintiff in trespass to try title showed in his chain of title 
that the title he held had been vested May 1, 1847, in a married 
woman, and so continued until within the period of limitation plead- 
ed, it devolved npon the defendant to prove his entry before that date, 
May 1, 1847. Sterrett v. Middleegge, 536. 
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COUNTIES—CLAIMS AGAINST. 


1. The act of 21st July, 1870, (Paschal’s Dig., 6040,) providing for 
the payment of the outstanding indebtedness of the several counties, 
requires all such claims to be registered and numbered, and pro- 
hibits payment, except in the order of number and date of presenta- 
tion for registration ; and in a suit upon a claim not so presented for 
registration that fact may be pleaded. San Patricio Co.y. McClane, 
392. 

2. The County Courts cannot, without special authority, issue 
commereial paper so as to charge the county or deprive the county 
of any defense it might have against the original creditor; and the 
holder of an ordinary draft upon the county treasurer wonld only 
take the Claim against the county, of which the draft would be evi- 
dence and subject to every defense which existed against the orig- 
inal holder of such claim. Jd, 

3. Since the act of 21st July, 1870, (Paschal’s Dig., art. 6044,) con- 
cerning county liabilities, providing for their registration and pay- 
ment in order of date, the county treasurer is not authorized to pay 
out money upon the order of the district judge upon the treasurer. 
Colorado Co. v. Beethe, 447. 

4, In a suit by the county against the county treasurer for money 
of the county, the treasurer cannot defend by showing payment 
of claims on the order of the district judge drawn upon him as 
treasurer. Ib. 

5. Counties are not liable for costs of the district clerk in misde- 
meanor cases or felony cases dismissed. bd. 


CRIMINAL LAW. 








AGGRAVATED ASSAULT. MANSLAUGHTER. 
ASSAULT. MURDER. 
ASSAULT WITH INTENT TO RAPE. 

MURDER. SELLING INTOXICATING LI- 
ASSAULT UPON AN OFFICER. QUORS WITHOUT LICENSE. 
BURGLARY. SWINDLING. 

DOMESTIC. : ‘THEFT. 
EMBEZZLEMENT. UNLAWFULLY PRACTICING 
ESCAPE OF FELON. MEDICINE. 


ESTRAYS. 

1. The pointing by one person of an unloaded pistol at another, 
within shooting distance, accompanied with an order to kneel down, 
which, through fear, is obeyed, will not, under the Criminal Code of 
this State, constitute an assault. (Paschal’s Dig., art. 2144.) Mce- 
Kay v. State, 43. 

2. There is a marked difference between the legal injury resulting 
from the act and intent of the assailant in the attempt to commit a 
battery, and in the actual injury of shame or fear in the mind of the 
assailed, that may have been intended and produced by the act of 
1b. 


the assailant. 
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CRIMINAL LAW—Continued. 

3. To effect the legal injury indictable as an assault, the assailant 

must have the ability to commit a battery by physical violence on 
° the person by the means used. Jb. 

4, he actual injury of shame or fear in the mind of the assailed 
is not a necessary element in the offense of an assault, and the legal 
injury can exist as well without it as with it. When the actual 
injury of shame or fear is shown to have been produced, it is perti- 
nent only as an aggravation of the legalinjury. Jb. 

5. The capacity to do the violence upon the person by the means 
used are equally implied and necessary in assault as in a battery, 
and the actual suffering of pain, constraint, shame, or other dis- 
agreeable emotion of the mind on the part of the individual assailed, 
is equally unnecessary as an independent faet, and its non-existence, 
if proved or admitted in any case, would not be a full defense to an 
action either civil or criminal. Jd. 

6. Article 2076, Paschal’s Dig., making it a penal offense to sell 
intoxicating liquors in quantities of a quart or more and permitting 
the same to be drunk where sold, is still in force, not being repealed 
by the subsequent statutes (Paschal’s Dig., 7708 and 7764) imposing 
a tax on selling liquors and giving to the receipt of the sheriff and 
county treasurer the effect of a license. State v. Perry, 100. 

7. An indictment for unlawfully engaging in the practice of med- 
icine, must allege that it was done without a diploma, or without 
having a certificate of qualification from some authorized board of 
medical examiners, as provided in the statute, (Paschal’s Dig., art. 

: 7200,) or without having practiced five consecutive years in the pro- 
fession ; and it must be alleged that the accused resided or sojourned 
in the county where such indictment was presented. State v. Gold- 
man, 104, 

8. The punishment for fraudulently altering the mark and brand 
of cattle, being the same as for theft of such cattle since the act of 
May 17, 1873, making theft of neat cattle a felony, without regard to 

. value of the property stolen, a charge of the court allowing the jury 
to find any other punishment than as prescribed in said act is error. 
Buford vy. State, 525. 





CRIMINAL PROCEDURE. 


CONSTITUTIONAL LAW, 3, 4. PRACTICE IN DISTRICT 
ELECTION IN CRIMINAL TRIALS. CouRTS, 7. 

HABEAS CORPUS. REASONABLE DOUBT. 
INDICTMENT. SELE-DEFENSE. 
JURISDICTION, 1. THREATS. 

MALICE. VERDICT. 


1. When two distinct offenses are charged in an indictment or de- 
veloped by the evidence, the district attorney should be required 
to elect on which of the charges he intends to claim a conviction, as 
soon as he has examined the witnesses far enough to identify the 
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CRIMINAL PROCEDURE—Continued. 
transaction, and in all cases the election must be made before the 
accused offers his testimony. Lunn vy. State, 85. 

2. There must be legal and competent evidence pertinently identi- 
fying the accused with the transaction constituting the offense charged 
against him, toa degree of certainty greater than a mere probability 
or strong suspicion in order to convict. Tollett v. State, 94. 

3. The provisions of the code impose upon the District Court in 
the first instance, and afterwards on the Supreme Court, the respon- 
sibility of determining whether or not there has been adduced be- 
fore the jury a sufficient amount of legal and competent evidence to 
render it safe to allow the verdict to stand and become a precedent. 
Ib. 

4. The code (Paschal’s Dig., art. 3091) expressly requires, when a 
special plea is submitted to them, that the jury must say in their ver- 
dict that the matters alleged in such plea are true or untrue, Dea- 
ton v. State, 446. 

5. A plea of former acquittal, regular in other respects, but not 
stating the day or month of the year when the former trial was had, 
is not, on that account, a uullity, and it was error to exclude evi- 
dence offered on the trial to support the plea. Jb. 

6. In criminal cases the burden of proof is not on the defendant 
in the sense understood in civil cases; the reasonable doubt extends 
to the entire case, and the presumption of innocence must be over- 
come by the prosecution before a conviction can be had. Perry v. 
State, 473. 

7. A defendant cannot object to the testimony as incompetent, 
of one jointly indicted, after the district attorney has dismissed the 
indictment as to the witness offered. Morgan y. State, 511. 

8. In a criminal case the jury should be distinctly charged as to 
the punishment which may be imposed by their verdict. An error 
in the charge as to such punishment will. be ground of reversal, 
although the defendant had the benefit of a lighter punishment. 
Buford v. State, 525. 

9. On habeas corpus the accused cannot interpose the plea of 
autre fois acquit. He can only have its benefit by special plea en- 
tered in the court in which the indictment is pending. Pitner v. 
State, 578. 


CROSS BILL. 
VERDICT, 1. 


CUMULATIVE PUNISHMENT. 

Under the code there is no authority in the District Court to fix 
the commencement of a term in the penitentiary at the expiration 
of another term. ‘The term of punishment must begin from the date 
of the sentence; and a judgment otherwise will be corrected on ap- 

peal upon the original verdict. Prince vy. State, 480. 
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CUSTOM. 
1. If lawful, a custom may be shown, and which will control and 
supply an omission in a contract between buyer and seller. Woods 

v. Half, 633. 

2. The custom among merchants at Galveston, in dealing with 
country merchants, that the seller has not performed his duty or 
parted with his property until he has boxed up the goods, conveyed, 
and delivered them to a carrier, and has taken a bill of lading there- 
for, may be given in evidence in ascertaining when the property in 
goods sold to a country merchant passed. 0. 

3. Goods boxed up, marked in the name of the buyer, and on a 
dray on the way to the wharf for delivery to the carrier, are not 
subject to levy as the goods of the buyer. Ib. 


DAMAGES. 

1. In an action upon a note executed in part consideration for ‘‘a 

16-horse power portable engine’’ defendant pleaded in reconven- 

tion, breach of a guaranty of the capacity of the engine: Held, That 

the relief was an abatement of the purchase-money equal to the 

difference in the value of the engine furnished and that contracted 
for. Wright v. Davenport, 164. 

2. In the absence of fraud or of an express contract to take back 
an article sold with guaranty, the vendee cannot return the article 
and recover back all the purchase-money. The measure of dam- 
ages is the difference between the article delivered and that called 
for in the guaranty. Ib. 

3. This rule will not apply to contracts where there is an express 
or implied agreement that the vendee shall not be required to keep 
the article if not such as was stipulated for, but in such case the 
goods are returned under the contract. Jb. 

4. Damages on breach of warranty are ordinarily the purchase- 
money and interest which may be shown by other evidence than the 
recitals in the deed; and upon allegation and proof of want of any 
consideration for the land, the damages, on eviction, could be only 
nominal. Glenn v. Mathews, 400. 

5. In an action against an incorporated town for acts done by the 
mayor and city marshal: Held, That for acts done without author- 
ity they would be personally liable, nor will any action lie against 
the town for damages for an act within the authority of the city or- 
dinances and done by the officers of the city. Harrison vy. City of 

Yolumbus, 418. 

6. In a suit against a sheriff and an execution creditor for seizure 
of goods in which issue is taken between the sheriff and the execu- 
tion creditor, who had given an indemnity bond, a general verdict 
for plaintitf will not authorize a judgment over in favor of the sheriff 
against the plaintiff in execution. Longcope v. Bruce, 434. 

7. In a suit against a sheriff and the execution creditor for a 
wrongful seizure, to recover against the creditor, it must have been 
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DAMAGES— Continued. 
shown that he was a joint trespasser; and in such case the sheriff 
could not have had judgment over against the execution creditor. Jb. 
8. To fix such liability upon the judgment creditor for a levy, it 
must appear (1) that no interest in the goods belonged to the defend- 
ant in execution ; and (2) that the creditor ordered or instigated the 
levy upon the goods seized. Jb. 


DEED. 

1. A purchaser who has taken a quit-claim deed is not entitled to 
protection in a court of equity as a purchaser for a valuable consid- 
eration without notice; he takes under such a deed only such interest 
as his vendor could lawfully convey. Harrison y. Boring, 255. 

2. Where a deed assumes to convey the land and not merely the 
title (such as it is) that the vendor has in it, and there is a general 
warranty, the deed not only imports a bona fide conveyance in ref- 
erence to the subject of the sale and purchase designed thereby to be 
vested in the purchaser, but it will carry any after-purchased right 
or title that may be acquired by the vendor. Jb. , 

3. A deed to land which binds the vendor to warrant ‘the title 
hereby conveyed against the lawful claim of all persons claiming the 
same or any part thereof from, by, through, or under him”? is but a 
quit-claim deed, notwithstanding the special warranty, for that refers 
to the estate or title sold and not to the land. Jb. 

4. A deed by one who signs as attorney in fact for another, for 
land which in the body of the deed appears as the property of the 
principal, to whom also the purchase-money was secured by notes 
payable to him, as recited in the deed, and which is acknowledged 
by the maker, as attorney in fact for the principal, but which deed, 
in the granting and warranty clauses, appears to be the act of the 
attorney : Held in equity to be the deed of the principal, and the war- 
ranty clause not binding upon the attorney. Daughtrey v. Knolle, 450. 

5. Where a deed has been made by the party having the lawful 
authority to sell, the use by such person of a name different from that 
by which the party is usually known will not vitiate the deed. Cor- 
dier vy. Cage, 532. 


DEMURRER. 

PLEADING. 

1. A petition on an account for labor at a stipulated price per 
month is insufficient in the absence of an allegation that the labor 
was performed. An exhibit showing the months and price ‘for 
services rendered,’’ and referred to for the amount due, will not 
cure the defect. Such petition is bad on general demurrer. Shuttock 
v. Griffin, 566. 

2. A demurrer to a petition can only be sustained because of some 

defect appearing therein, and not because of any matter set out in 
the demurrer. Conley v. Columbus Tap Railroad, 579. 
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DISCOVERY. 


1. Defendant, in support of a valid defense, set up in his answer 
filed therewith interrogatories to support it, which were not an- 
swered: Held error in the court to refuse to take the interrogatories 
as confessed. Nor is the error cured by the fact that the same facts 
were sustained by other testimony. Harrell vy, Kemper, 421. 


DISTRESS WARRANT. 


1. An affidavit that defendant ‘*is indebted to plaintiff in the sum 
of one hundred and twenty-six dollars, or thereabouts, for rent and 
supplies furnished and advances made” to the defendant, is not suf- 
ficient to authorize the issuance of a distress warrant. Jones v. 
Walker, 200. 

2. A petition must be filed by the plaintiff where a distress warrant 
is applied for, which petition or the affidavit must contain a definite 
statement of the items of the indebtedness, and that the same are 
of such nature that the distress warrant was authorized as a rem- 
edy. In the absence of such petition when the case is reached, the 
proceedings should be dismissed. Jb. 

3. Where a sub-tenant paid rent to the tenant for two years of a 
term of lease for three years, and the third year, by consent of all 
interested, attorned to the landlord, the crop made during the third 
year is not subject to distress for the rent due from the tenant for 
the first two years of the lease and during his sub-tenancy. Harvey 
v. McGrew, 412. 


DIVORCE. 


A marriage cousummated while the man is under arrest for se- 
ducing the woman, and on the advice of the officers of the law and 
by-standers that, by marrying, the party under arrest would be 
relieved from further prosecution, is valid. The marriage contract 
cannot be avoided under such circumstances on the ground that it 
was consummated under duress. Johns v. Johns, 40. 


MESTIC. 

1. The rule forbidding a conviction on the testimony of an accom- 
plice, unless corroborated ‘* by other testimony tending to connect 
the defendant with the offense committed,” is, under the statute, 
positive and peremptory. Coleman vy. State, 109. 

2. A servant hired to wash clothes for one day and to iron clothes 
on the next, from the nature of the employment, was a domestic 
servant, and when on trial for theft from the house in which she 
was so employed, it was error to refuse an instruction asked as to 
the mitigation of punishment in favor of a domestic. 0. 


DURESS. 





DIVORCE. 
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ELECTION, IN CRIMINAL TRIALS. 
When two distinct offenses are charged in an indictment or devel- 
oped by the evidence, the district attorney should be required to elect 
on which of the charges he intends to elaim a conviction as soon as 
he has examined the witnesses far enough to identify the transaction, 
and in all cases the election must be made before the accused offers 

his testimony. Lunn v. State, 85. 


EMBEZZLEMENT. 

1. An indictment for embezzling money will not be sustained by 
proof of embezzling United States currency or national-bank bills. 
Block v. State, 620. 

2. In legal acceptation, the word money means current metallic 
coins. Jb, 


EQUITY. 
BILL OF REVIEW. 
CROSSBILL. 
INJUNCTION. 
TRUST AND ‘TRUSTEES. 
VENDOR’S LIEN. 


ESTATES OF DECEDENTS. 

ADMINISTRATION. 

GUARANTY. 

HOMESTEAD. 

JUDGMENT LIENS. 

1. Au administrator has no right, without an order of the court, 
to apply the general assets of the estate to the discharge of a debt 
secured by vendor's lien upon the homestead set apart to the family 
of the deceased. Mullins v. Yarborough, 14. 

2. It seems that under art. 5706 Paschal’s Dig., providing that 
payment of a debt secured by special lien may be ordered out of the 
general assets when beneficial to the estate, such order would only 
be made when beneficial to the general estate. The homestead forms 
no part of such estate. Jb. 

3. See discussion of practice in action upon the reports of execu- 
tors and administrators. Chapman vy. Austin, 133. 

4. In the administration of an estate under a will, independent 
of the provisions of the statute, the property may be charged in the 
hands vf the executor, and is liable to execution in the same manner 
as any other property which may be administered under a power; 
but if the holder of a claim brings suit against the estate, relying 
upon the will to take the estate and its management out of the oper- 
ation of the provisions of the statute requiring claims to be presented 
to the executor before the institution of suit, the facts relied on must 
be fully stated; and the allegation that an executor has been ap- 
pointed without bond being required is not sufficient. Rogers v. 

Harrison, 169. 
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ESTATES OF DECEDENTS— Continued. 

5. In insolvent estates, under the probate act of 1848, the home- 
stead descended to the widow and children of the deceased in fee, 
free from all express lien creditors. Jeeves v. Petty, 249. 

6. Allowance in lieu of homestead, &c., should be made out of 
the entire estate. It cannot be insisted on as attaching wholly to 
property occupied as a homestead as against those holding valid in- 
cumbrances. Mabry v. Harrison, 286. 

7. When, from the uncertainty in the construction and execution. 
of the laws and the facts pertaining thereto, the venue where juris- 
diction should have been exercised over the estate of a decedent 
was in 1843 rendered uncertain, and all the parties interested in the 
estate acted upon and acquiesced in the assumption of jurisdiction 
by a County Court whieh had jurisdiction of the subject-matter of 
estates, and jurisdiction over the particular estate was assumed by 
no other court at that time, such jurisdiction cannot now be called 
in question collaterally. Lewis vy. Ames, 319. 

8. The action of a County Court in granting letters of adminis- 
tration upon an estate in 1845, and directing partition without notice 
to parties interested in a will which had been probated and was on 
file in the same court, aud which was made by the decedent and 
disposed of the estate, cannot affect the rights of the legatees under 
the will. Jb. 

9. A judgment in a proceeding for partition instituted against an 
executor alone who at the time had no interest, and to which the lega- 
tees, under a will of the decedent, who were at the time known to 
petitioner, were not made parties, will not avail as constituting color 
of title under the three-years’ limitation against such legatees. Jb. 

10, The statutory mode of presenting claims to the administrator 
for allowance or approval is not the proper remedy to recover back 
money paid for land bought at admiuistrator’s sale, where there is a 
deficit in the land sold. Giddings vy. Heiskill, 386. 

11. An estate was appraised at fifteen hundred dollars; a creditor 
had a mortgage, allowed and approved, on two mules belonging to the 
estate; there being no homestead, the court, in lieu thereof and of 
other exempt property, set aside all of the assets of the estate ex- 
cept the said two mules to two children of the deceased, they being 
the family. On appeal by the guardian of the children from the 
order setting aside the property, and which excepted the two mules 
from its operation, held, that in the absence of facts showing that 
the allowance made by the court was insuflicient to support the two 
children, the action of the court below will not be disturbed. Ross 
v. Smith, 398. 

12. This court will not determine, in absence of testimony, that 
thirteen hundred dollars is too small an allowance to be made to two 
o. minors in lieu of exempt property in the administration of their 

father’s estate. Jb. 
13. A non-resident creditor residing in one of the United States 
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ESTATES OF DECEDENTS— Continued. 
is entitled to participate with resident creditors in the assets of an 
insolvent estate in Texas, according to the rank and classification of 
the claim, in the absence of evidence of any payment on such claim 
from assets elsewhere. On such evidence snch claim will be post- 
poned until resident creditors have received their pro rata equal to 
such payment. Tyler v. Thompson, 497. 
14. The approval of a judgment attaches its lien upon all lands 
in the county where rendered without further description of such 
lands. Ayers v. Waul, 549. 


ESTOPPEL. 

1. ‘’he owner of land may create an easement by parol agreement 
or representation which has been so acted on by others as to create 
an estoppel in pais, as when one, trusting the agreement or repre- 
sentation, has, on the faith thereof, expended moneys which would 
be lost if the right to enjoy the easement could be revoked. Harrison 
v. Boring, 255. 

2. If one so expresses himself to another that the one addressed 
may reasonably infer the existence of an agreement or license, 
whether the party intends that he should do so or not, it has the 
effect that the party using the language cannot afterwards gainsay 
the reasonable inference to be drawn from his words. Jb. 

3. If one entitled toa locative interest of one-third in a tract of land 
verbally agrees with another that he shall appropriate a particular 
portion of the survey in satisfaction of his claim, this as between the 
parties amounts to a parol partition of the land, and its validity 
cannot be afterwards objected to by the assumed owner of the two- 
thirds, who afterwards acquires title on the ground that he had no 
title when the agreement was made. Huffman vy. Cartwright, 296. 

4. A railroad company receiving property under a contract made 
by its agent is thereby estopped from denying the authority of such 
agent, and would be bound to pay therefor. Conley v. Columbus Tap 
Railroad Co., 579. 


ESTRAYS. 

1. The gist of the offense of unlawfully killing an estray is the 
unlawful disposition of it, and the venue should be laid where such 
disposition was made of the estray, not where it was estrayed, 
Brogden v. State, 103. 

2. Evidence that the accused once rode for several days an estray 
horse in the neighborhood of its range, is not proof of a felonious tak- 
ing. Blackburn v. State, 457. 


ESCAPE. 

1. The escape of an appellant who is convicted forfeits his right 
to have his appeal heard, though the court will act if requested by 
the attorney general. Moore v. State, 595. 
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ESCAPE— Continued. 
2. The escape is not ground for dismissal until after a reasonable 
time for the recapture or surrender of appellant into custody. Jb. 
3. Appellant escaped October, 1873: Held, February, 1876, that 
reasonable time had been allowed for capture or surrender, and no 
“appearance having been entered, the case was dismissed. J. 

4. The right given an officer having the custody of a prisoner con- 
victed of a felony to take life to prevent the escape of the prisoner, 
does not extend to an officer attempting to rearrest an escaped 
penitentiary convict. Wright v. State, 645. 

5. A guard of penitentiary convicts in attempting the recapture 
of an escaped convict has only such authority as belongs to an ordi- 
nary peace officer in making an arrest. Jb. 


EVIDENCE. 
. Fact CASEs, 

1. Where, in actions by or against executors, &c., the testimony 
of a party to the suit as to statements made by the deceased is 
: admitted over objections made, the ruling of the court will be con- 
. ‘ sidered as made upon the objection taken, unless it affirmatively 
appear that the testimony was admitted in the exercise of the discre- 

tion allowed the court under the statute. Donley v. Bush, 1. 

2. In the absence of fraud or mistake, it is inadmissible toadmit parol 
declarations varying or contradicting a written contract.. Such testi- 
mony is not admissible to explain subsequent acts of the party to whom 
the parol statements were made touching the written contract. Jb. 

3. The exclusion of testimony which, if admitted, would not have 

. changed the result cannot be considered cause for reversal. Morri- 
son v. Eoftin, 16. 

4. A donviction will not be permitted to stand*when based ex- 
clusively on testimony of a witness who is incapable of exercising a 
faculty necessary to a knowledge of the matter about which he testi- 
fies. Williams v. State, 34. 

5, The declarations of a party after the commission of an offense, 
after he has been found with the stolen property in his possession, 
are not evidence in his favor. Powell v. State, 63. 

6. There must be legal and competent evidence pertinently iden- 

7 tifying the accused with the transaction constituting the offense 
charged against him, to a degree of certainty greater than a mere 
probability or strong suspicion, in order to convict. Tollett v. State, 95. 

E 7. See facts raising presumption sufficiently strong to warrant the 
jury in coming to the conclusion of the guilt of the accused. Young 
v. State, 98. 3 

8. The rule forbidding a conviction on the testimony of an acecom- 
plice, unless corroborated *‘ by other testimony tending to connect 
the defendant with the offense committed,’ is, under the statute, 
positive and peremptory. Coleman v. State, 109. 

9. The Admission of illegal evidence of an important fact material 
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and pertinent to the issue, and which is additional to other facts 
in evidence, is erroneous, and a conviction will not be permitted to 
stand, however certain it may be that the jury would have found a 
verdict of guilty upon other sufficient evidence adduced on the trial. 
Mc Williams y. State, 116. 

10. See testimony held insufficient as corroboration of testimony 
of an accomplice in connecting the accused with the offense. Lob- 
erts v. State, 119. 

11. One jointly indicted with another is not necessarily an accom- 
plice. lb. . 

12. A conviction cannot be had upon the unsupported testimony 
of two or more accomplices. od. 

13. When an instrument which has been recorded is in evidence, 
the original record-book may be also used in evidence for the pur- 
pose of showing thore definitely than would appear from a defective 
certificate of the clerk on the instrument the fact of the record and 
its date. Pope v. Graham, 196. 

14. An instrument, though not valid by reason of the want of an- 
thority in the agent who executed it, is admissible in evidence in a 
suit against the agent or his heirs to establish as.against them the 
truth of its recitations. Huffman v. Cartwright, 296. 

15. No portion of the transcript of the proceedings of an adminis- 
tration under which land was sold on account of the impractieability of 
partitioning without sale, need be. recorded in the county where the 
land is situate in order to permit the introduction of the transcript in 
evidence in a suit involving the title to the laid. Lewis v. Ames, 319. 

16. Where there is evidence of mutual threats by the deceased and 
accused, and ill-feeling, and that the accused started to hunt the 
deceased with the avowed purpose of using violence upon him un- 
less he should take back a charge made by him against defendant, 
and that a eollision ensued when both were seeking each other, it 
is not error to refuse to instruct the jury that the aceused had the 
right to seek a peaceable interview with the deceased to demand a 
retraction of the charge. ‘The conditional nature of the threats will 
not protect defendant from the consequences of his deliberate act. 
Gilleland y. State, 356. . 

17. The fact of possession is for the jury; but what character of 
facts are required or are sufficient is a question of law, requiring an 
explanation of the statute to enable the jury to determine the 
iature and character of the occupation or possession insisted on as 
a defense.- Word v. Drouthett, 365. 

18. It not appearing that the use of the word “horse” by the wit- 
nesses was in its technical sense as used in the statute, and was 
used in describing the animal stolen, which was described in an in- 
dictment for theft a a gelding, there being no question made below 
as to the variation, the court declines to reverse on that ground. 
Mathews v. State, 376. 
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EVIDENCE— Continued. 

19. Possession of stolen property, to raise a presumption of guilt, 
must be recent; and such possession cannot be inferred from testi- 
mony showing that the accused, in 1874, had possession of and pub- 
licly used a mule which liad escaped or had been stolen from its 
owner in 1872. Beck v. State, 430. 

20. When the recent possession by the accused of the cattle stolen 
was relied on as proof of guilt, and the testimony showed that .the 
cattle were butchered by the accused at a public pen, and the hides, 

rs heads. and other evidence of their identity left exposed for a week 
or two; Held, That the testimony was inconsistent with the guilt of 
the accused. Wafford v. State, 439. 

21. Parties suing an administrator for services rendered and sup- 
plies furnished the deceased are not competent to prove such labor 
or supplies or their value. Barnhill vy. Kirk, 589. 

22. Recent possession, if unexplained, is a fact to be taken with 
the other testimony, from all which the jury may infer guilt as a 
presumption of fact, not of law. Any interference with the right 
of the jury in.drawing their own conclusions from such testimony, is 
error. MeCoy v. State, 616. 

23. The prohibition against the husband and wife testifying against 

: each other (Paschal’s Dig., 3113) does not extend to parties unlaw- 
° fully living together, recognizing each other as husband and wife. 

Mann v. State, 642. 


EXECUTION SALE. 
- Costs, 2. 

1. A purchaser at execution sale who looks to the record and finds 
there a valid subsisting judgment authorizing thé execution under 
which the officer proceeds, and who in good faith buys, pays the : 
purchase-money, and receives a deed, takes a title which is valid until 
the sale is set aside. Owen y. City of Navisota, 517. 

2. A sale made under execution, in violation of the order of plain- 

: tiff, and in which property has been sacrificed, may be set aside by 
motion in the court from which the execution issued, with notice to 
the purchaser or by appealing to the equitable jurisdiction of the 
court, setting up grounds for equitable relief, offering to repay the 
purchase-money and to do equity. Jb. 

3. A sale made by a deputy sheriff under an execution issued upon 
a judgment, which by agreement of parties had been stayed, and 
netice of stay given to the sheriff, but not communicated to the dep- 
uty making the sale, and the purchaser being ignorant of the agree- 
ment, is not void, though it may be avoided as above. Jb. 





FACT CASES. 
1. Facts criticised as evidencing fraud. Morrison v. Chandler, 24. 
2. Facts held insufficient proof of identity of money alleged to 
have been stolen. Williams v. State, 34, 
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3. Facts held sufficient proof of aggravated assault. Young vy. 
State, 98. 

4. See testimony held insufficient as corroboration of testimony of 
an accomplice in connecting the accused with the offense. Roberts 
v. State, 119. ° 

5. Facts held insufficient evidence of verbal partition of lands. 
Dement v. Williams, 158. 

6. Facts held insufficient to prove taking in cases of theft. Mar- 
tin v. State, 172. 

6. Facts held sufficient as evidence of constructive notice. Har- 
rison V. Boring, 255. 

8. Discussion of facts relied on as proving a destination of a home- 
stead. Moreland v. Barnhart, 275. 

9. Facts sufficient to require a new trial in a conviction for theft. 
Beck v. State, 430. ' 

10. Evidence held insufficient to sustain a verdict of guilty of 
theft. Wafford v. State, 439. 

11. Facts held insufficient proof of ownership as alleged to sustain 
a conviction of theft. Blackburn vy. State, 458. 

12. Facts in which it was held that the definition of murder in 
the second degree was not sufficiently given to the jury. Perry v. 
State, 473. 

13. Facts held insufficient evidence of mistake. Hughes v. Delaney, 
529. 

14. Facts held insufficient to sustain the plea of limitation of ten 
years. Sterrett v..Middleegge, 536. 

15. Testimony held insufficient to support a verdict of guilty of 

-theft of cattle. Cameron v. State, 652. 


FEDERAL COURT. 


3ANKRUPTCY. 
FINAL JUDGMENT. 
LIENS. 


FINAL JUDGMENT. 





JUDGMENT. 

1. Upon the dissolution of an injunction in chambers in vacation 
the judge cannot enter final judgment dismissing the bill. Such an 
order made in vacation is not a final judgment. ‘Price v. Bland, 145. 

2. An order overruling a motion to set aside an order transferring, 
a case to the United States Court and to reinstate the case on the 
docket is a final judgment, and may be appealed from. Rosenfield 
v. Condict, 464. : 

3. **Final hearing or trial,”’ as used in the act of Congress of March 
2, 1867, relating to the transfer of cases from the State to the Federal — 
Courts, means the ultimate, final, or complete disposition of the pend- 
ing case, so that the right to transfer to the Federal Court is not lost 
by a trial resulting in a judgment which was reversed on appeal. 6. 
44 
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FIXTURES. 


1. Implements of agriculture, such as a cotton gin and press and 
grist-mill, that can be detached without injury to the freehold, do not 
become part of it so as to prevent one who has the temporary use or 
limited right to the land on which they are used from removing them 
at pleasure. McJunkin v. Dupree, 500. 

2. A holder of a vendor’s lien on land has no lien upon such im- 
plements placed upon the plantation by his vendee, and cannot 
obtain an injunction prohibiting their removal by purchasers from 
the vendee. Jb. 


FRAUD. 


EVIDENCE. 
Facts criticised by the court as evidencing fraud. Morrison v. 
Chandler, 24. 


GRANT, PRESUMPTION OF. 


1.. In cases of long-continued possession of land, where title is to be 
shown from the government, the rule is that juries may be instructed 
that they may presume a grant to have issued, not that they must 
so presume; nor will the presumption be entertained in behalf of a 
plaintiff who, in making out his case, shows that in fact no grant 
ever issued, or where he fairly rebuts such presumption. Su/phen 
v. Norris, 204. 

2. Cases may be found where juries have gone to the length of 
presuming a grant in the face of the almost-admitted fact that none 
in fact existed. Such cases are referable to incorporeal heredita- 
ments, and not to the thing or fee. Jb. 

3. A presumption cannot, for its support, rest upon another pre- 
sumption. The policy and law of Spain forbidding grants of land 
to foreigners, where it was sought to establish a grant anterior to 
1824 in favor of a citizen of Maryland, it was error to refuse to in- 
struct the jury ‘‘ that it devolved upon the plaintiff to show that the 
alleged grantee was a competent person to receive and hold such 
grant, and such fact must be established by proof, either positive or 
circumstantial, and not a mere presumption.” Jb. 

4. Where a party asserts the existence of a grant from long pos- 
session, the possession should extend to definite and distinct bound- 
aries. Jb. 


GUARANTY. 


1. The guaranty of an over-due obligation does not assure the 
payment of such debt at any particular time, and the circumstauces 
of the guaranty may be alleged and proved to explain when payment 
was to be made. Donley v. Bush, 1. 

2. A guaranty of payment of a claim against an estate would ren- 
der the guarantor liable only in the event the claim could not be 
collected from the estate by the use of the legal remedies appropriate 


for the enforcement of such claims. Jb. 
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GUARANTY— Continued. 

3. In the absence of fraud or of an express contract to take back 
an article sold with guaranty, the vendee cannot return the article 
and recover back aJl the purchase-money. The measure of damages 
is the difference between the article delivered and that called for in 
the guaranty. ‘This rule will not apply to contracts where there j 
an express or implied agreement that the vendee shall not be re- 
quired to keep the article if not such as was stipulated for, but in 
such case the goods are returned under the contract. Wright v. 
Davenport, 164. 


HABEAS CORPUS. 

1. This writ cannot be made use of to affect an appeal or writ of 
error, Darrah vy. Westerlage, 388. 

2. When the return to the writ shows a commitment to enforce a 
fine imposed by a court, the extent to which the judgment imposing 
the fine can be investigated is to inquire into the jurisdiction of the 
court to impose the fine. Jb. 

3. Darrah was fined by the recorder’s court of the city of Galves- 
ton for a breach of an ordinance, and in default of payment was 
committed to the custody. of the chief of police of the city. He ob- 
tained a writ of habeas corpus and sought on the hearing to disprove 
the charge on which he was adjudged guilty by the recorder: Held, 
That the exclusion of such testimony was not error. Jb. 

4. No appeal lies from.an order of a district judge sustaining ex- 
ceptions to and dismissing a petition for habeas corpus made on the 
return of the writ; such action being equivalent to a refusal to 
grant the writ. Ex parte Coopwood, 467. 

5. On habeas corpus the accused cannot interpose the plea of 
autrefois acquit. He can only have its benefit by special plea en- 
tered in the court in which the indictment is pending. Pitner v. State, 


578 


Oe 


HOMESTEAD. 

1. An administrator has no right, without an order of court, to 
apply the general assets of the estate to the discharge of a debt se- 
cured by vendor’s lien upon the homestead set apart to the family 
of the deceased. Mullins v. Yarborough, 14. 

2. It seems that under art. 5706, Paschal’s Dig., providing that 
payment of a debt secured by special lien may be ordered out of the 
general assets when beneficial to the estate, such order would only 
be made when beneficial to the general estate. The homestead forms 
no part of such estate. Jb. 

3. Under 3d section of act of August 26, 1856, (Paschal’s Dig., art. 


3646.) the husband surviving, upon returning an inventory and ap- 
praisement of the community property of himself and his deceased 
wife, has the right to dispose of such property, and can sell and 


give a good title to the homestead if community property. Dawson 
v. Holt, 174. 
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°4. The surviving husband can sell the homestead although there 
be minor children surviving and heirs of his deceased wife. Jb, 

5. Although such sale might be set aside for fraud, yet to do so 
the fraud must be satisfactorily proven, and knowledge of it brought 
home to the purchaser. Mere bad conduct, however notorious, on 
the part of the surviving husband, would not affect his power to 
sell the community property. Jb. 

6. The lien of a mechanic for labor or materials in constructing a 
house or property occupied asa homestead cannot be defeated by the 
homestead exemption. Pope v. Graham, 196. 

7. In insolvent estates, under the probate act of 1848, the home- 
stead descended to the widow and children of the deceased in fee, 
free from all express lien creditors. Reeves v. Petty, 249. 

8. Creditors secured by trust deed signed and duly acknowledged 
by the husband and wife upon the homestead, after the death of both 
the grantorsand the majority of their children, cannot enforce the lien, 
even though the premises have been abandoned as homestead. Jb. 

9. The intent to appropriate a homestead should be evidenced by 
some unmistakable acts showing an intention to carry into execution 
such intent, or some sufficient excuse should be shown for the absence 
of such acts when the homestead right is asserted against a purchaser 
of the land before actual occupation of it as homestead. Moreland 
v. Barnhart, 275. 

10. No subsequent destination or occupation of premises which 
have been incumbered by the husband prior to such destination can 
give to the mortgagor or his family such a homestead in the specific 
property incumbered as would defeat the incumbrance. Mabry v. 
Harrison, 286. 

11. An allowance in lieu of homestead, &c., should be made out 
of the entire estate. It cannot be insisted on as attaching wholly to 


property occupied as a homestead as against those holding valid 


incumbrances. Jb. 

12. An estate was appraised at fifteen hundred dollars ; a creditor 
had a mortgage, allowed and approved, on two mules belonging to 
the estate ; there being no homestead, the court, in lieu thereof and of 
other exempt property, set aside all of the assets of the estate except 
the said two mules to two children of the deceased, they being the 
family. On appeal by the guardian of the children from the order 
setting aside the property, aad which excepted the two mules from 
its operation, held, that in the absence of facts showing that the 
allowance made by the court was insufficient to support the two 
children, the action of the court below will not be disturbed. Poss 
vy. Smith, 398. 

13. Under the act of August 26, 1856, upon filing an inventory as 
provided, the survivor can convey the real estate of the community. 
It is the inventory under said act. and not the appraisement, which 


gives the right to sell. Cordier vy. Cage, 532. 
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14, That community property is homestead will not prevent its 
sale under said law. Jb. . . 

15. Mere omissions in the inventory, or irregularities in the pro- - 
ceedings, will not vitiate a sale made of such property, and which is 
inventoried. Jb. 

16. Heirs and creditors could haye omissions in the inventory cor- 
rected ; a purchaser would not be affected by them, Jb. 

17. A homestead is defined to be **the place of the house;” the 
mansion-house with adjoining land. H. and G. N. R. R. Co. vy. Win- 
ter, 597. 

18. The object of the Constitution was not to protect the house . 
with two hundred acres of the most valuable land, but to protect 
the house and the farm, tan-yard, mill, gin, or whatever else had 
been used in counection with the residence to make a support for 
the family. Jb. : , , 

19. What is meant by ‘‘ the homestead of a family” in the coun- 
try and its approximate locality is determined by obvious facts, as a 
determinate object, and not by the variable intention privately en- 
tertained or openly declared by the husband, he and his wife residing 
on the land in their home at the time ; ‘and under the same cireum- 
stances, where the residence is on a large tract, most of which being 
inclosed, the locality of what part of it is not a part of the home- 
stead is determined in the same way approximately. Jb. 

20. The residence and farm used in support of the family, being 
upon one part of a large tract of land, is a designation of the home- 
stead more authoritative and notorious than mere lines run through 
and marking out other lands upon the tract as the homestead. Jb. 

21. The marking out of lines upon a large tract of land, so as to 
include lands remote from the dwelling-house and unused before in 
connection with the support of the family, is no less an attempt to 
make a new homestead than if the house had been moved to such 
new locality after a lien had been acquired upon that part attempted 
to be appropriated as a homestead by such remoyal. Jb. 

22. The question of intent becomes important in some cases, so as 
to determine whether a party has acquired a homestead at all, as in 
case of domicile, or whether he has abandoned his homestead, or 
which one of two houses, when he resides sometimes in each, is hfs 
homestead, or which of two fields used in connection with his rural 
occupation is to be preferred when both cannot be held. Jb. 

23. Where a person is the occupant of a large tract of land, with 
a mansion-house surrounded by or contiguous to his farm, which he 
uses in his calling asa means of support, most of the tract being 
woodland or prairie, or consisting of a number of tracts, some of 
which are not used at all, such facts determine substantially and ap- 
proximately the locality of his homestead, and the locality of por- 
tions of such large tract to. be not his homestead, or part of it, irre- 
spective of his intention at the time. 0. re 
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24. A change of designation of homestead upon such large tract of 
land by moving the houses, or by changing the boundaries of it sub- 
stantially different from the locality which the pre-existing facts of 
ostensible use and enjoyment have fixed as a homestead, cannot be 
made, to the injury or destruction of rights of judgment-lien holders, 
or of purchasers from the husband without the wife being joined, and 
existing before such attempted change. Jb. 


HORSE—GELDING. ' 

It not appearing that the use of the word ‘* horse’ by the witnesses 
was in its technical sense as used in the statute, and was used in 
describing the animal stolen, which was described in an indictment 
for theft as a “‘gelding,’’ there being no question made below as to 
the variation, the court declines to reverse on that ground. Mathews 
v. State, 376. 


ILLEGAL CONTRACT. 

A contract for the purpose of acquiring a tract of:land by the 
statute of limitations of five years, and in which one of the contract- 
ing parties, having no title, makes to the other a deed with war- 
ranty for the land, to be used as a “deed duly recorded” in the 
acquisition of said land, is illegal, and from its breach no action 
would lie. Glenn v. Mathews, 400. 


‘ INDEMNITY BOND. 

An indemnity bond executed subsequent to a levy does not ren- 
der the maker of the bond liable as a joint trespasser for the levy. 
Longcope v. Bruce, 434. 


© 


INDICTMENT. 

1. It is not necessary in an indictment for assault with intent to 
murder, charged to have been made with a pistol, to allege that the 
party making the assault was within carrying distance of the pistol 
to the party assaulted. Mayfield vy. State, 59. 

2. In charging an assault with intent to murder it is not nécessary. 
to name the weapon with which the assault was committed or the 
manner in which it was used. Jb. 

3. In an indictment for theft of four hogs it is sufficient to describe 
the property stolen as ‘‘ four certain hogs ;”° the identity of the hogs 
as the animals stolen is a question of evidence. Lunn v. State, 85. 

- 4. The addition of the name of the State, ** Texas,’’ to the conclu- 
sion of an indictment **against the peace and dignity of the State ”’ 
.  . Will not vitiate the indictment. State v. Pratt, 93. 
5. A charge in an indictment that an assault was committed * in 
a court of justice,’ describing the court, is a sufficient allegation of 
an aggravated assault. State v. Hunter, 94. 
6. It is yo objection to an indictment in charging an assault with 


5 

















INDEX. ' 695 - 


INDICTMEN T— Continued. 


intent to murder that it also charged facts constituting an aggravated 
assault. Young v. State, 98. 

‘7. An indictment charging an assault ** upon one 
man, whose name is to the grand jurors unknown,” is good. It is 
error to sustain exceptions to it for want of the name or deseription 
of the party assaulted. State v. Elmore, 102. 

8. The charge of theft of an **ox”’ is a sufficient allegation in an 
indictment. under the Code of Criminal Procedure, for theft of 
“cattle.” Parchman vy. State, 192. 

9. An amendment was properly allowed where the word ‘court ”’ 
was omitted where it should have been inserted to show where the 
prosecution was had. James y. State, 314. 

10. ‘The joinderin one indictment of the charges of theft and burg- 
lary is not a ground for arrest of judgment upon such indictment. 
Hobbs v. State, 353. | 

11. An indictment which does not show on its face that it was 
found in the ‘** Distriet Court’ of the proper county is defective. 
For the error in overruling exceptions taken to such defect the court 
will reverse on appeal. (It seems that such defect could be cured by 
amendment.) Mathews v. State, 376. 

12. In an indictment for obtaining money or property on false 
pretenses, it is necessary that it be alleged that such representations 
were ‘* knowingly’ made. Maranda vy. State, 442. 

13. An indictment charging that the accused ** unlawfully acquired 
jury scrip ”’ is not a sufficient charge that he contracted for or was 
interested in a contract for jury scrip,-and under the act of 1874 the 
indictment would be defective. State v. Smith, 443. 

14, Express malice in an indictment for murder is sufficiently 
charged by the words ** with malice aforethought.”? Perry v. State, 
473. 

15. An indictment charging that defendant, ‘* with force and arms, 
in and upon J. A., a female of the age of ten years, then and there © 
violently and feloniously did make an assault, and her, the said -J. 
A., then and there violently, against her will, and without the con- 
sent of her, the said J. A., did ravish and carnally .know:” Held, 
Sufficient on a motion in arrest of judgment. Gutierrez v. State, 587. 





—, a freed- 


FORMATION. . 

An information against a district vlerk resulting in his retnoval 
from office is not such a ** criminal case’ as will entitle a party on 
appeal to have the transcript under act of 2d of April, 1874, ‘* filed 
for hearing and judgment at any term of the Supreme Court held 
before the term to which such case would otherwise be returnable by 
law.’? Glavecke v. State, 137. 


INJUNCTION. i 


1. Upon the dissolution of an injunction in chambers in vacation, 
the judge cannot enter final judgment dismissing the bill. Such an. 
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order made in vacation is not a final judgment. Price v. Bland, 
* 145. 

2. It is not error to dismiss a bill for injunction which is defective, 
where the plaintiff does not ask that it be continued for hearing with 
leave toamend. Gaskins v. Peebles, 390. 

3. A party in possession of land, seeking relief in equity, and 
failing to show a possible or threatened injury to his possession or 
title, makes no case, and the dismissal of such petition is not error. 
Tb. 

4. In an injunction suit brought by a wife joined by her husband 
to enjoin the sale of lands, her separate property, to satisfy a judg- 
ment against the husband, and which suit is abandoned by plaintiff, 
it is error to render judgment against the wife and her sureties on 
the injunction bond for the entire amount of the judgment and ten 
per cent. damages. Griffin vy. Chadwick, 409. 

5. A third party obtaining an injunction restraining the sale of his 
property levied on under a judgment against another does not sub- 
ject himself to judyment for the entire amount of the judgment en- 
joined upon the dissolution of the injunction, irrespective of the 
damages suffered in fact by the creditor by reason of the injunction. 
Ib. 

6. Implements of agriculture, such as a cotton gin and press and 
grist-mill, that can be detached without injury to the freehold, do 
not become part of it so as to prevent one who has the temporary 

‘usé¢ or limited right to the land on which they are used from remov- 
ing them at pleasure. McJunkin v. Dupree, 500. 

7. A holder of a vendor’s lien on land has no lien upon such im- 
plements placed upon the plantation by his vendee, and cannot 
obtain an injunction prohibiting their removal by purchasers from 
the vendee. Jb. 

8. A petition to enjoin the collection of a tax because of unlawful 
and excessive assessment should show that the petitioner had used 
every mode provided by the law for his relief, and should allege readi- 
ness to pay the tax admitted to be due. Rio Grande Railroad Co. 
v. Scanlan, 649. 

9. It is proper to render judgment for ten per cent. damages on . 
the dissolution of an injunction restraining the collection of a tax. 


Ib. 


INTERVENTION. 







A defendant who has excepted to the petition for the non-joinder 
of certain parties as defendants cannot except to the intervention 
of such parties in the suit. Morrison v. Loftin, 16. 


INTOXICATING LIQUORS. 






CRIMINAL LAw, 6. 
JURY. 
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JUDGMENT. . ° 

FINAL JUDGMENT. ; 

JUDGMENT LIEN. ’ 

1. A judgment annulling a former judgment, described By num- 
ber of suit, names of parties, and court in which rendered, and 
declaring the title of plaintiff superior to that of defendant in lands 
described, and annulling certaiu muniments of title and conveyances 
described by names and dates, is sufficiently certain. Morrison v. 
Loftin, 16. ' ’ 

2. No one is bound by a judgment or decree to which he has not 
become a party in some of the modes prescribed by law. Ib. 

3. The law of 1866 (Paschal’s Dig., art. 7502) required the assessor 
to return to the County Court a descriptive list of delinquent tax- 
payers, and to obtain a decree of the County Court condemning the 
land to be sold, describing the land in such way as to enable any one 
interested to ascertain by inspection of such decree what land was 
to be sold, with name of apparent owner, and full direction to the . 
assessor in making the sale. Jb. . 

4. See an order condemning lands for sale for taxes, held insuffi- 
cient. Jb. { 

5. A judgment only binds parties and privies. A purchaser of land 
is not affected by a recovery of the land by suit against the vendor 
brought subsequent to the sale. Morrison v. Chandler, 24. 

6. It is not error to render judgment against all the members of a 
partnership When service has been had on one only, if the jadgment 
directs the issue of execution against the partnership property of 
the firm, and on no individual property except that of the one served. - 
Guimond vy. Nast, 114. . 

7. Where suit is brought against three defendants, process issuing 
to all but appearing to be served on two, there being no return as 
to the third, and none of the defendants answer, it is error to take 
judgment by default generally, without correction by amendment, 
suggestion of mistake, discontinuance, or taking some action as to 
the defendant not served. Rogers v. Harrison, 169. ; 

8. The wife sought to enjoin the sale under trust deeds of property 
she claimed as homestead, making her husband and the mortgagees ° 
parties defendant ; the court appointed a receiver; pending suit the 
husband died, and an administrator appointed on his estate, who 
collected rents accruing upon the homestead property in litigation. . 
The court made an order directing the administrator to pay the 
rents to the receiver, and restraining him from making further col- 
lections: Held, That this was an interlocutory order, from which . 
appeal could not be taken. Mabry v.,Birge, 283. ‘ 

9. A judgment for costs against the successful plaintiff, made at a 
term subsequent to the final judgment in his favor, on a motion by 
the officers of the court, and served on the attorneys in the principal- 
suit, isa nullity, and an execution and sale under such judgment are 


7 


also nullities. Simpson v. Trimble, 310. 
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JUDGMENT— Continued. ‘ 

10, A will admitted to probate is presumed valid, and its invalidity 
can only be established in a direct proceeding between the proper 
parties in interest ihstituted for that purpose. Lewis vy. Ames, 319. 

11. A judgment in a proceeding for partition instituted against an 
executor alone who at the time had no interest, and to which the 
legatees, under a will of the decedent, who were at the time known 
to petitioner, were not made parties, will not avail as constituting 
color of title under the three-years’ limitation against such legatees, 
Ib. ) 

12. A decree of partition is prima facie evidence of title in favor 
of each of the parties to that part of a tract of land adjudged him 
in partition and against parties who have entered under any of the 
co-tenants. Word vy. Drouthett, 365. 

13. Judgments in mayor’s court can be reversed only by an appel- 
. late tribunal. They are conclusive as to matters within their juris- 

diction, unless controlled by such tribunal. Harrison vy. City of Co- 
lumbus, 418. 

14. An order overruling a motion to set aside an order transfer- 
ring a case to the United States Court and to reinstate the case on 
the docket is a final judgment, and may be appealed from, Rosen- 
Jield v. Condict, 464. 

15. Final hearing or trial—these terms, as used in the act of Con- 
gress of March 2, 1867, relating to the transfer of cases from the 
State to the Federal Courts, mean the ultimate, final, or complete 
disposition of the pending case, so that the right to transfer to the 
Federal Court is not lost by a trial resulting in a judgment which 
.wWas reversed on appeal. Jb. 

16. A purchaser at execution sale who looks to the record and 
finds there a valid subsisting judgment authorizing the execution 
under which the officer proceeds, and who in good faith buys; 
pays the purchase-money, and receives a deed, takes a title which is 
valid until the sale is set aside. Owen v. City of Navisota, 517. 

17. A mistake in the entry of an order approving a claim against 
an estate,-whereby such elaim is ranked as of the third instead of 
the fifth class, will not vitiate the order where the recitals correct 
the mistake. Ayers v. Waul, 549. 


JUDGMENT LIEN. 

1. A judgment lien is not affected by a stay of execution issued in 
favor of creditors whose claims accrued subsequent to such judgment 
and issuance of execution. Ayers v. Waul, 549. 

2. Such lien is preserved by the issuance of execution within twelve 
months after the rendition of the judgment. Jd. 

3. The lien springs from the judgment by operation of law, and 
the allowance and approval of the judgment against the estate carries 
‘with such approval the enforcement of the judgment lien existing by 
law in its favor. Jb. 
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JUDGMENT LIEN— Continued. 
4. The approval of a judgment attaches its lien upon all lands in the 
county where rendered without further description of such lands. Jb. 


JURISDICTION. 

MAYOR. 

NON-RESIDENTS. 

1. The jurisdiction of criminal courts extends as well to cases re- 
moved by change of venue as those originating in the county over 
which such courts had jurisdiction. March vy. State, 64. 

2. The State courts have jurisdiction after a bankrupt’s discharge 
to enforce a vendor’s lien upon land sold by the bankrupt before the 
proceedings in bankruptcy began and against a purchaser with notice. 
Elliott vy. Booth, 180. 

3. The right to exchange districts with and to hold courts for 
other district judges exists during the entire term of office of the 
district judge ; it is not confined to the period of the terms of court 
in his district. Gilleland v. State. 356. 

4. The State Courts have concurrent jurisdiction with the bankrupt 
courts over liens on real estate of a bankrupt. The court having 
obtained jurisdiction first, retains it. Boone v. Revis, 384. 

5. No appeal lies from an order of a district judge sustaining ex- 
ceptions to and dismissing # petition for habeas corpus made on the 
return of the writ, such action being equivalent to a refusal to grant 
the writ. Ex parte Coopwood, 467. 

6. A non-resident can maintain an action by publication and with- 
out attachment against a non-resident defendant to foreclose a mort- 
gage upon lands in Texas. Battle v. Carter, 485, 


JURY SCRIP. 

1. The statute (Paschal’s Dig., art. 1983) prohibiting district clerks 
and other officers from dealing in jury scrip is repealed by the act 
of 30th March, 1874, (Gen. Laws, 14th Leg., p. 47,) entitled **An act 
to prevent speculations by officers and ex-oflicers and agents in 
county, city, and town contracts and liabilities.’ State v. Smith, 443. 

2. An indictment charging that the accused ** unlawfully acquired 
jury scrip,”’ is not a sufficient charge that he contracted for or was 
interested in a contract for jury scrip, and under the act of 1874 the 
indictment would be defective. Jb. 


JURY. 

CHALLENGE TO THE ARRAY. 

1. The ground for new trial ‘‘ where a juror has conversed with 
any person in regard to the trial’? cannot be held to exist unless 
such conversation was calculated to impress the case upon the mind 
of the juror in a different aspect from that made by the evidence, or 

calculated to result in harm to the party on trial. March v. State, 
64. : 
2. The introduction of four or five bottles of whisky into the jury- 
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JURY— Continued. 


room and their use by the jurors is such a use of intoxicating liquors 
as to vitiate a verdict found by such jury. Jb. 

3. The action of the district judge in overruling a motion for new 
trial based on misconduct of a juror will not in geueral be overruled, 
and will not, where there is a conflict of evidence as to the fact of 
such misconduct. Gilleland vy. State, 356. 

4. The affidavit of a juror may be received vindicating himself 
against the charge of misconduct; and that the District Court took 
such vindication as against the affidavits of two other persons is not a 
ground of reversal on appeal. © Jb. 

5. That plaintiff had been arrested by the marshal for an offense 
created by the city ordinances, tried by the mayor and before a jury 
of six men, found guilty and fined, and that the judgmeut for fine 
and costs had been collected of plaintiff, the offense being ‘‘ disturb- 
ance of the peace,’’ shows no cause of action against the city. 
Harrison y. City of Columbus, 418. 


LAND. 

é ‘TRESPASS TO TRY TITLE. SURVEY. 
PARTITION. RENT. 
ESTOPPEL. HOMESTEAD. 
LIMITATION. 

LACHES. 


1, At an auction sale of personal property made after suit has 
been brought for its recovery, the plaintiff in the suit is under no legal 
obligation to appear on the day of sale and give notice of his title, 
where ‘he has ‘been guilty of no acts of negligence or laches that 
would deprive him of his right to recover the property. Hosack v. 
Darman, 154. 

2. A petition alleging title and possession in plaintiff in land, and 
an entry thereon by defendant within the shortest period of limita- 
tion, is good, and a demurrer suggesting laches should not prevail, 
although it be alleged that a deed lost many years before forms part 
of the chain of title. Shepard v. Cummins, 502. 


LANDLORD AND TENANT. 


DISTRESS WARRANT. 

A sub-tenant is not liable upon the covenants contained in the con- 
tract of lease between the landlord and the tenant under whom the 
sub-tenancy exists; otherwise in case of an assignment of the lease. 
Harvey v. McGrew, 412. 


LIENS. 


1. A discharge in bankruptcy does not release a lien created prior 
to the proceedings in bankruptcy. Elliott vy. Booth, 180. 

2. The State Courts have jurisdiction after a bankrupt’s discharge 
to enforce ‘a vendor's lien upon land sold by the bankrupt before the 
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LIENS— Continued. 


proceedings in bankruptcy began and against a purchaser with notice. 
Ib. 

3. Whether a mechanics’ lien is waived or not is generally a matter - 
of intention. When it has once attached, the taking of a negotiable 
security for the debt does not of itself operate as a release of the lien. 
Pope v. Graham, 196. 

4. No subsequent destination or occupation of premises which have 
been incumbered by the husband prior to such destination can give 
to the mortgagor or his family such a homestead in the specific prop- 
erty incumbered as would defeat such ineumbrance. Mabry v. Har- 
rison, 286. 


5. Express lien on rents may be enforced on the rents after the .- 


death of the party creating such lien. J6. 
6. A creditor whose debt is secured by lien on real estate may en- 
force his lien, notwithstanding the discharge in bankruptcy of his 


debtor, and althongh his claim was not proven up against the bank- 


rupt’sestate. Boone v. Revis, 384. 


LIMITATION. 


1. A purchaser holding a bond for title and not paying the pur- 
chase-money cannot prescribe against his vendor, nor can a pur- 
chaser from such vendee with notice defend by limitation against 
the original vendor. Keys v. Mason, 140. 

2. The possession by a vendee holding a bond for title and by his 
assigns with notice, is not adverse to the vendor, who, in default of 
payment of purchase-money, may recover the premises by action of 
trespass to try title. Jb. 

3. The plea of limitation cannot be interposed to an amended 
petition, in a suit for damages for breach of contract, on the ground 
that the amendment sets up a new and different cause of action, 
barred after the filing of the original petition, if the facts alleged as 
the basis of recovery are substantially the same in the original and 
amended petitions, though. the form of the breach be different. 
Lee v. Boutwell, 151. R 

4. While a grant to the fee may: not be presumed against the 
State, yet upon the location of a valid certificate upon the land by 
another, the possession continued for ten years from such location 


would confer title to six hundred and forty acres, including the . 


improvements so held. Sulphen vy. Norris, 204. 

5. The fact of possession is for the jury; but what character of 
facts are required or are sufficient is a question of law, requiring an 
explanation of the statute to enable the jury to determine the nature 
and character of the occupation or possession insisted on as a de- 
fense. Word v. Drouthett, 365. 

6. A second suit in trespass to try title can be brought as well 
where the defense interposed in’ the first suit was the statutes of 
limitation as in other cases. Jb. 
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LIMITATION— Continued. 


7. Discussion of the ten-years’ statute of limitation. Jb. 
8. A contract for the purpose of acquiring a tract of land by the 
statute of limitations of five years, and in which one of the contract- 


ing parties, having no title, makes to the other a deed, with war-_ 


ranty, for the land, to be used as a ‘“tdeed duly recorded ”’ in the 
acquisition of said land, is illegal, and from its breach no action would 
lie. Glenn vy. Mathews, 400. 

9. Whrile a suit to supply evidence of a lost deed and to perpet- 
uate testimony would be subject to the plea of laches if not brought 
within a reasonable time after such loss, still the right to sue for the 
land and establish the title through said lost deeds would only be 
barred by statutes of limitation barring recovery of the land. Shep- 
ard v. Cummins, 502. 

10. Where plaintiff in trespass to try title showed in his chain of 
title that the title he held had been vested May 1, 1847, in a married 
woman, and so continued until within the period of limitation 
pleaded, it devolved upon the defendant to prove his entry before 
that date, (May 1, 1847.) Sterrett v. Middleegge, 536. 


LIS PENDENS. 


At an auction sale of personal property made after suit has been 


. brought for its recovery, the plaintiff in the suit is under no legal 


obligation to appear on the day of sale and give noticé of his title, 
where he has been guilty of no acts of negligence or laches that 
would deprive him of his right to recover the property. Hosack vy. 
Darman, 154. 


MALICE. 


If defendant engaged in a combat, knowing that it might or would 
result in the death or some serious bodily injury which might produce 
the death of his adversary or himself, or by his own wrongful act 
brought about the necessity of taking life, he cannot plead that such 
killing was in his necessary self-defense, but the killing will be im- 
puted to the malice expressed or implied by reason of the wrongful 
act which brought it about. Gilleland v. State, 356. 


MARITAL RIGHTS. 


1. Under 3d section of act of August 26, 1856, (Paschal’s Dig., 
art. 3646,) thé husband surviving, upon returning an inventory and 
appraisement of the community property of himself and his deceased 


wife, has the right to dispose of such property, and can sell and - 


give a good title to the homestead if community property. Dawson 
v. Holt, 174. 

2. The surviving husband can sell the homestead although there 
be minor children surviving and heirs of his deceased wife. 6. 

8. Although such sale might be set aside for fraud, yet to do so 
the fraud must be satisfactorily proven and knowledge of it brought 
home to the purchaser. Mere bad conduct, however notorious,-on 
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MARITAL RIGHTS— Continued. 
the part of the surviving husband, would,ot affect his power to sell 
the community property. Jb. 

4, The husband has the right to convey and incumber all real es- 
tate of the community which is not the homestead nor has been 
destinated as the homestead. Mabry v. Harrison, 286. 

5. There is no statute or authority in the decisions of this court 
which recognizes the right of a married woman by simple contract to 
form a partnership with other persons, and therein use her separate 
property and retain an interest as partner separate and exclusive of 
the interest of the husband. Bradford vy. Johnson, 381. 


MANSLAUGHTER, 
See facts: held insufficient to support a verdict. Tiner y. State, 
128. 


MARRIAGE. 

1. ** Marriage deemed null in law,”’ the issue of which were legit- 
imatized by the act of January 28, 1840, was in contemplation of 
that act a real marriage according to nature, deficient only in the 
existence of some legal impediment or the want of compliance with 
the forms of law in contracting it. While the law relieved against 
the impediment and the want of legal forms, it did not make or at- 
tempt to make concubinage marriage. Lewis v. Ames, 319. 

2. Marriages contracted in Texas prior to the revolution of 1836 
should be regarded as mere civil contracts, and sustained when- 
ever the consent of the parties and their intention to enter into a 
state of matrimony and assume its duties and obligations is clearly 
shown. Jb. 


MAYOR. , 

1. The Constitution of 1869 provides for only five justices of the 
peace in each county, and makes no reference toa mayor ; and siuce 
its adoption a mayor of a city is not ex officio a justice of the peace, 
and his authority is limited to such grant of. power as may be con- 
tained in the charter of incorporation under which he acts, and to 
such laws as may relate to him as mayor, and not as a justice of the 
peace. Bigby v. City of Tyler, 351. 

2. Such judgments can be reversed only by an appellate tribunal. 
They are conclusive as to matters within their jurisdiction unless 
controlled by such tribunal. Harrison v. City of Columbus, 418. 

3. That plaintiff had been arrested by the marshal for an offense 
created by the city ordinances, trietl by the mayor and before a jury 
of six men, found guilty and fined, and that the judgment for fine 
and costs had been collected of plaintiff, the offense being ‘* disturb- 
ance of the peace,”’ shows no cause of action against the city. J. 

4. A mayor has no jurisdiction to sit as an examining court, or to 
hold to bail to answer fora felony. A bail bond exevuted before a 
mayor in such proceedings is a nullity. Holmes v. State, 631. 
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MECHANICS’ LIEN. 





















1. It is not necessary that a written contract intended to secure 
a mechanics’ lien should be authenticated before being recorded. 
Pope v. Graham, 196. 

2. The lien of a mechanic for labor or materials in constructing a_ 
house or property occupied as a homestead cannot be defeated by 
the homestead exemption. Jb. 

3. A mechanics’ lien for labor and materials in constructing a 
house, where the written contract for the building is recorded within 
six months after the debt becomes due, is not lost by the fact that 
subsequent to the registry of the contract the mechanic had received 
a negotiable note for a balance of the debt due, (which also recited 
the consideration to be for building and materials, and in terms re- 
served a lien.) which note was not recorded. In such case the note 
would only serve to show the balance due on the contract, leaving 
the lien still in force.* Jb. 

4. The statute regulating marital rights and prescribing in what 
cases the wife’s separate estate may be bound will. control the crea- 
tion of a mechanics’ lien on her estate. Her estate cannot be made 
liable for improvements thereon not authorized by law. Warren v. 
Smith, 245. 

5. A mechanics’ lien will not be affected by the failure to serve a 
duplicate copy of the bill of particulars filed with the clerk on the 
party owing the debt when the service cannot be made. Jb. 


MEDICINE, UNLAWFULLY PRACTICING. 












1. An indictment for unlawfully engaging in the practice of med- 
icine must allege that it was done, without a diploma, or without 
having a certificate of qualification from some authorized board of 
medical examiners, as provided in the statute, (Paschal’s Dig., art. 
7200,) or without having practiced five consecutive years in the 
profession ; and it must be alleged that the accused resided or so- 
journed in the county where such indictment was presented. State 
v. Goldman, 104. 

2. The provisions of the act to regulate the practice of medicine 
discussed and construed. Jb. 


MISTAKE. 







JUDGMENT, 16, 17. 
1. All the descriptive calls in a patent must be taken together, and 
where, by a clerical error, a course is called in the patent for one of 


* the lines different from that in the survey as made, and which mis- 









take is corrected by the other calls, the patent will not convey the 
land included in the lines as affected by the mistake. ‘ Bernard vy. 
Good, 688. 

2. Where a survey was made in a square, and the eounty map and 
the map in the land office show such to be its shape, and the lines as 
called for in the patent are of equal length, bat the course of one of 
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MISTAKE— Continued. 
the lines is ‘*S, 85° E.”’ instead of “*S. 56° E:* Held, That the error 
was corrected on the face of the patent, and that the excess caused 
by the extension of the two lines affected by the mistake in the course 
was not appropriated by the patent. Jb. 


MONEY. 

1. An indictment for embezzling money will not be sustained by 
proof of embezzling United States currency or national-bank bills. 
Block y. State, 620. 

2. In legal acceptation, the word money means current metallic 
coins. Jb. 


MORTGAGE. 
NON-RESIDENT. 
TRUST AND TRUSTEES, 2, 3. 


MURDER. 

1. Express malice in an indictment for murder is sufficiently 
charged by the words ‘‘ with malice aforethought.”’ Perry v. State, - 
473. ; 

2. A verdict for murder in the first degree is not vitiated by its 
containing a clause fixing the penalty of death. Jb. 

3. Held error to instruct the jury, on a trial for murder, ‘‘ that the 
law implies malicé in case of unlawful killing by means calculated 
to produce death, and in such case the burden of proof*is on the 
defendant, if he would reduce the offense, toa lower grade than 
murder in the second degree.’’ -The burden of proof is never cast 
upon the accused in the serise that the State is at any time relieved 
from proof of the facts constituting any degree of criminal offense. 


Ib. 
4, The right given an officer having the custody of a prisoner 
q convicted of a felony to take life to prevent the escape of the prisoner 


does not extend to an officerattempting to rearrest an escaped pen- 
itentiary convict. Wright v. State, 645. 
5. A guard of penitentiary convicts, in attempéing the recapture 
of an escaped convict, has only such authority as belongs to an or- 
dinary peace officer in making An arrest. Jb. ‘ 





NECESSARIES. 

Where the husband has no separate estate, and there is no com- 
munity property, and the wife rents a house for the use of herself 
and family, such rent is a charge upon her separate estate if the sum 
be reasonable in amount. Harris v. Williams, 124. 


i NEW TRIAL. 

1. A new trial will not be granted on the ground of ‘surprise or 
disappointment in a party’s Witness not swearing what was expected, 
when it is not shown that upon another trial proof can be made by 


45 


pe 
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NEW TRIAL— Continued. 
other witnesses of the facts expected to have been proved by the 
P witness occasioning the surprise. Mayfield v. State, 59. 

2. The ground for a new trial ‘‘ where a juror has conversed with 
any person in regard to the trial’? cannot be held to exist unless 
such conversation was calculated to impress the case upon the mind 
of the juror in a different aspect from that made by the evidence, or 
calculated to result in harm to the party on trial. March v. State, 
64. 

3. In a suit for damages for killing animals the verdict will not 
be set aside on account of variance between the description of 
the property in the pleadings and that given by the witnesses on 
trial, if the description is such as reasonably should have satisfied 
the jury that the property described in the petition was the same 
attempted to be described by the witnesses. Thompson v. Dunn, 
88. 

4, The admission of illegal evidence of an important fact material 

> and pertinent to the issue, and which is additional to other facts 
legally in evidence, is erroneous, and a conviction will not be per- 
mitted to stand, however certain it may be that the jury would have 
found a verdict of guilty upon other sufficient evidence adduced on 
the trial. Mc Williams vy. State, 116. 

5. The practice of oral examination of witnesses whose affidavits 
have been presented in support of motions for new trial criticised 
and disapproved. Keef v. State, 582. 

6. That the principal witness for the State in an affidavit stated 
that her testimony as given on the trial was incorrect, and her 
mother, by affidavit, stated that she was unreliable, are grounds for 
new trial as newly-discovered evidence. | Mann yv. State, 642. 


. NON-RESIDENT. 
1, A non-resident can maintain an action by publication, and 
without attachment against a non-resident defendant, to foreclose 
a mortgage upon lands in Texas. Battle vy. Carter, 485. 
°2. A non-resident creditor residing in one of the United States is 
entitled to participate with resident creditors in the assets of an in- 
° solvent estate in Texas, according to the rank and classification of 
the claim, in the absence of evidence of any payment on such claim 
A from assets elsewhere. On such evidence such claim will be -post- 
poned until resident creditors have received their pro rata equal to 
such payment. Tyler v. Thompson, 497. 
3. In a suit by a resident plaintiff against a non-resident, the juris- 
diction does not depend upon auxiliary attachment proceedings. 
. Such suit, on service by publication, may be prosecuted to judg- 
ment, which will’ be valid as against property of the defendant 
found in the State. Wilson vy. Ziegler, 657. 
4. Appearance by a non-resident defendant by attorney confers 
jurisdiction over him equally with personal service. 0. 
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PAROL EVIDENCE. 

1. A verbal partition liné established and acted on is binding on 
parties and their assigns. Dement v. Williams, 158. 

2. That a deed absolute on jts face may be shown by parol to be 
intended as a trust has often been decided by this court. The trust 
must be shown with clearness and certainty. Moreland vy. Barnhart, 
275. , 

3. Written authority is not necessary to enable an agent to bind 
his principal in an executory contract for the sale of land. Huffman 
v. Cartwright, 296. - 

4. Parol evidence is admissible to correct mistakes in written in- 
struments so as to conform them to the intention of the parties; and 
the doctrine of trusts, as applicable to deeds obtained by fraud or 
without consideration, is fully recognized by repeated decisions of 
the court. Hughes v. Delaney, 529. 


PARTIES. 

1. No one is bound by a judgment or decree to which he has not 
become a party-in some of the modes prescribed by law. Morrison 
v. Loftin, 16. , 

2. A judgment binds only parties and privies. A purchaser of land 
is not affected by a judgment rendered against his vendor in a suit 
instituted subsequent to his purchase. Morrison y. Chandler, 24. 

3. All persons whose interests are tobe affected by a decree to com- 
pel a conveyance of land alleged to be held in trust are necessary 
parties tothe suit. Huffman v. Cartwright, 296. 

4. In a suit against a surety upon a note executed for land sold at 
administration sale, and the principal in the note being dead, and 
neither his administrator nor-heirs being parties, such surety cannot 
set up the invalidity of the sale as a defense. Lathrop v. Masterson, 
527. F 

5. If an order of the court in probate matters casts a cloud on the 
right of an heir or devisee, creating an obstacle in asserting such 
right, (as in a compromise by an administrator of a judgment ob- 
tained by him in behalf of the estate and by him compromised, which 
judgment was compromised by mistake or fraud,) such order, by bill 
of review, may be annulled, and the party in interest allowed to use 
the name of the administrator in proceedings asserting such rights ; 
the administrator and the defendants in the judgment being neces- 
sary parties. Janson v. Jacobs, 573. 


PARTITION, 

PAROL EVIDENCE. 

1. If one entitled to a locative interest of one-third in a tract of 
land verbally agrees with another that he shall appropriate a par- 
ticular portion of the survey in satisfaction of -his claim, this as 
between the parties nmounts to a parol partition of the land, and 
its validity cannot be afterwards objected to by the assumed owner 
of the two-thirds, who afterwards acquires title, on the ground that 
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- PARTITION— Continued. 
when the agreement was made he had no title. Huffman v. Cart- 
wright, 296. 
2. A judgment in a proceeding for partition instituted against an 
executor alone who at the time had no interest, and to which the 
: legatees, under a will of the decedent, who were at the time known 
to petitioner, were not made parties, will not avail as constituting 
color of title under the three-years’ limitation against the legatees. 
Lewis v. Ames, 319. 

3. A decree is prima facie evidence of title in favor of each of the 
parties to that part of a tract of land adjudged him in partition and 
against parties who have entéred under any of the co-tenants. Word 
v. Drouthett,. 365. 


PARTNERSHIP. 

1. It is not error to render judgment against all the members of a 
partnership when service has been had on one only, if the judgment 
directs the issue of execution against the partnership property of the 
firm, and on no individual property except that of the one served. 
Guimond vy. Nast, 114. 

2. There is no statute or authority in the decisions of this court 
Which recognizes the right of a married woman by simple contract 
to form a partnership with other persons, and therein use her sepa- 

‘rate property and retain an interest as partner separate and exclu- 
sive of the interest of her husband. Bradford vy. Johnson, 381. 

3. The interest of one member of a partnership in partnership 
property is-subject to levy and sale under execution against such 
partner. Jb. , 

4. One who has employed a lawyer, who afterwards takes ina 
partner who assists in the case, does not become liable to the firm 
for the fee contracted to be paid to the one contracted with before 
the partnership by simply talking or consulting with such partner 
about the case, and to that extent recognizing him as his attorney. 
Carr v. Wilkins, 424. 

5. To render a client so liable to the new partner, the relation of 

z attorney and client must be shown to have existed, and such recog- 


© 


nition must be such as to incorporate the incoming partner into the 
contract of employment as a party to it by express terms or by 
necessary implication. Jb. 

6. Partnership goods may be seized and the share of a partner sold 
under an execution against such partner. Longcope v. Bruce, 434. 


- PATENTS, CONSTRUCTION OF. ; 

All the descriptive calls in a patent must be taken together, and 
where, by a clerical error, a course is called in the patent for one of 
the lines different from that in the survey as made, and which mis- 
take is corrected by the other calls, the patent will not convey the 
land included in the lines as affected by the mistake. Barnard v. 
Good, 638. 
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PLEADING. 

1. In a suit against A and B on a draft, which on its face appears 
to have been executed by both of them as partners in the firm name, 
but which was executed by A only, judgment may be rendered 
against A, and in favor of B, when it is shown under plea of non est 
factum that the draft was not executed by B or by his authority. 
Willis vy. Morrison, 27. 

2. The rigid system of the common law regarding forms of action, 
which required the plaintiff to be nonsuited if he sued two persons 
on a joint contract, and one of them shoaed himself not to be liable, 
has no application here. Jb. 

3. In a suit to subject the wife’s separate property for necessaries, 
without special exception the absence of an averment that the charges 
are reasonable will not be noticed. Harris v. Williams, 124.. 

4. It is not necessary that plaintiff allege that both claim under a 
common source to entitle him to prove that‘fact. It is only neces- 
sary to allege title and trespass by defendant, with an indorsement 
on the petifion that **the action is brought as well to try title as for 
damages.”’ Keys v. Mason, 140. ‘ 

5. Where the pleadings show a claim by plaintiff for specific articles 
and damages for their conversion and a cross-bill by defendant claim- 
ing the same and praying that the title to certain lands and a judg- 
ment be divested out of plaintiff and vested in defendant, a general 
verdict ‘*for the defendant” is not sufficient as a basis of a decree 
in favor of the defendant upon the cross-bill. Anderson vy. Webb, 147. 

6. The sufficiency of a plea in abatement must be tested by its own 
allegations; its omissions cannot be aided or supplied by facts in. 
other pleas. Breen v. T. P. R. W. Co., 302. 

7. If the defense, in trespass to try title, be such that it can be 
given in evidence under the plea of not guilty, the nature and efféct 
of the defense cannot be changed by presenting it in a plea in recon- 
vention, nor will a judgment in such case upon such plea, quieting 
the title of defendant, bar a second suit. Word v. Drouthett, 365. 

8. A bill for specific performance must show the contract, includ- 
ing consideration, date, terms, and stipulations. Gaskins v. Peebles, 
390. 

9. In the absence of a replication setting up facts in avoidance of 
a good defense pleaded in the answer, it is error to admit -testimony 
avoiding the defense. Harrell v. Kemper, 421. 

10. A-plea of former acquittal, regular in other respects, but not 
stating the day or month of, the year when the former trial was had, 
is not, on that account, a nullity, and it was error to exclude evi- 
dence offered on the trial to support the plea. Deaton vy. State, 446. 

11. Unless properly pleaded, a written acknowledgment of an 
account cannot be admitted to take the account out of the statute 
of limitations. Wilkinson v. Thulemeyer, 470. ; 

12. Where the leading object of an action is to recover land, the 
additional allegation of the adverse claim, being a cloud upon plain- 
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PLEADING— Continued. 
tiff’s title, will not change the character of the action from trespass 
to try title. Shepard vy. Cummins, 502. 
13. A petition on an account for labor at a stipulated price per 
month is insufficient in the absence of an allegation that the labor 


services rendered,*’ and referred .to for the amount due, will not 
cure the defect. Such petition is bad on general demurrer. Shuttuck 
v. Griffin, 566. 

14. In an action against a common carrier for failure to deliver 
articles shipped, to which the defendant pleaded a general denial 
and the loss of the articles by the act-of God: Held, That the de- 
fendant could not prove under the pleadings that the plaintiff had 
released the contract for shipment of the articles, or that there was 
but a partial loss. Such defenses should have been pleaded. JH. 
and T.°C. R. R. Co. v. Harn, 628. 


POLICEMAN. 

A party guilty of a misdemeanor and fired on by a policeman 
while avoiding arrest may repel- such attack, in self-defense, by 
returning the fire; and if in so doing he kilk the policeman, such 
killing would not necessarily be unlawful. Tiner vy. State, 128. 


PRACTICE—DISTRICT COURT. 

CHARGE OF THE COURT. 

EVIDENCE. 

1. Where in actions by or against executors, &c., the testimony of 
a party to the suit as to statements made by the deceased is admitted 
over objections made, the ruling of the céurt will be considered as 
made upon the objectién taken, unless it affirmatively appear that 
the testimony was admitted in the exércise of the discretion allowed 
the court under the statute. Donley vy. Bush, 1. 

2. In the absence of fraud or mistake it is inadmissible to admit 
parol declarations varying or contradicting a written contract. Such 
testimony is not admissible to explain subsequent acts of the party 

. to whom such parol statements were made touching the written 
contract. Jb. 

3. A defendant who has excepted to the petition fot the non- 
joinder of certain parties as defendants cannot except to the inter- 
vention of such parties. Morrison v. Loftin, 16. 

4. The exclusion of testimony which, if admitted, would not have 
changed the result cannot be considéred cause. for reversal on 
appeal. Jb. j 

5. In a suit against A and B on a draft which on its face appears 
to have been executed by both of them as partners in the firm name, 
but which was executed by A only, judgment may be rendered 
against A and in favor of B, when it is shown under plea of non. est 
factum that the draft was not executed by B or by his authority. 
Willis vy. Morrison, 27. ; 


was performed. An exhibit showing the months and price ‘for: 
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6. The rigid system of the common law regarding forms of action, 
which required the plaintiff to be nonsuited if he sued two persons . 
on a joint contract, and.one of them showed himself not to be liable, 
has no application here, Jb. 

7. Where, by the artifice of the prosecuting officers, a deferadant 
has been induced to go to trial on the impression that important 
witnesses for the State were absent, when in fact they were present 
and concealed by the officers conducting the prosecution, and injury 
has arisen therefrom, a*hew trial should be granted. March y, 
State, 64. ; 

An agreement of counsel ambiguous in its terms, about the 
meaning of which the parties disagreed after it was filed, may be 
withdrawn by leave of the court upon a motion showing that it was 
made through mistake of the facts on the part of the party asking , . 
leave to withdraw. Botts v. Martin, 91. 

After granting leave to withdraw such agreement of counsel to 
one of the parties, it is not error to exclude it when offered in evi- 
dence by the other party. Jd. 

10. The provisions of the code impose upon the District Court in 
the first instance, and afterwards on the Supreme Court, the respon- 
sibility of determining whether or not there has been adduced before 
the jury a sufficient amount of legal and competent evidence to ren- 
der it safe to allow the verdict to stand and become a precedent in 
the adjudication of offenses under the law. ‘Tollett v. State, 95 

1. The recognizance in bailable cases of appeal to the Supreme 
Court, must name the offense charged in the indictment, or so 
describe it as that it may be identified as being the one alleged. 
Vanwey v. State, 112. 

12. A citation issued and served on A. B., calling upon.him to 
answer a petition **‘ wherein N. and G. are plaintiffs, and A. B. & 
Co. are defendants, as per copy of said petition will more fully 
appear,”’ is sufficient. Guimond vy. Nast, 114. 

3. The admission of illegal evidence of an important fact material 
and pertinent to the issue, and which is additional to other facts 
legally in evidence, is erroneous, amd a conviction will not*be per- 
mitted to stand, however certain it may be that the jury would have 
found a verdict of guilty upon other sufficient evidence adduced on 
the trial. Mc Williams y. State, 116. 

14. Upon the dissolution of an injunction in chambers in vacation, 
the judge cannot enter final judgment dismissing the bill. Such an 
order made in vacation is not a final judgment. Price vy. Bland, 145. 

». The ruling of the District Court in not adqitting evidence for 





the defendant to go to the jury after argument commenced will not 
be revised when it does not appear from the record that the evidence 
so offered was of a character to materially change the state of the case 
favorably for the defendant. Harris vy. State, 146. 

16. In.a suit for breach of a verbal contract, if the pl: Lintiff pray 
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for general relief, he may recover whatever the facts alleged and 

proved will entitle him to, although he may have also prayed fora 

special relief, for which the facts of his petition, as alleged, do not 
constitute an appropriate predicate. Lee v. Boutwell, 15°. 

17. While it seems that it is improper to join in a suit on an 
account for goods sold a proceeding against one to whom defendant 
had made an assignment of his property, charging (1) that such 
assignment was fraudulent, and (2) that it was made for the benefit 
of creditors, and asking the enforcement of the trust, it is clearly 
error to render final judgment by default in such case, and order 

. ; execution for want of an answer for the amount of the account sued 

; on against the assignee of the purchaser of such goods. Thomas v. 
Walsh, 160. 

18. In suit against a* trustee for discovery and the enforcement 
of a trust, judgment by default cannot be rendered for a sum cer- 
tain in favor of one of the creditors, in whose favor the trust was 
made, without answer and other necessary. parties. Jb. 

19. Where suit is brought against three defendants, process issuing 
, 2 to all but appearing to be served on two, there being no return as to 

the third, and none of the defendants answer, it is error to take judg- 
ment by default generally, without correction by amendment, sugges- 
tion of mistake, discontinuance, or taking some action as to the 
defendant not served. Rogers v. Harrison, 169. 

20. In the administration of an estate under a will, independent of 
the provisions of the statute, the property may be charged in the 
hands of the executor, and is liable to execution in the same manner 
is any other property which may be administered under a power; but 
f the holder of a claim brings suit against the estate, relying upon-the 
vill‘to take the estate and its management out of the operation of 
he provisions of the statute requiring claims to be presented to the 
xecutor before the institution of suit, the facts relied on must be 
ully stated; and the allegation that an executor has been appointed 

. vithout bond being required is not sufficient. Jb. 

21. A petition must be filed by the plaintiff where a distress war- 
int has heen sued out, which petition or the affidavit must contain a 
efinite statement of the items of the indebtedness, and that the same 
“e of such a nature that the distress warrant was authorized as a 
‘medy. In the absence of such petition when the case is reached, 

_ te proceedings should be dismissed. Jones v. Walker, 200. 

22. There is no day of the term properly known as the appear- 
ice day, by which time the ‘petition in proceedings by distress 
arrant should be filed, and it would seem that is should be filed at 
e first day of the term to which the distress warrant is returnable. 
».. 200. 

23. The insufficiency of description of the offense in the recogni- 

ice can be taken advantage of by the sureties in a motion in 

rest of judgment. Sively v. State, 274. 
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24. Where the petition is in trespass to try title, and defense is 
made ‘that the plaintiff’s title is but a mortgage upon the land, 
and no alternative prayer is made by plaintiff for foreclosure, upon 
a verdict sustaining the defense, a decree foreclosing the mortgage 
cannot be rendered. Moreland vy. Barnhart, 275. 

25. Special issues should be submitted to the jury where differ- 
ent issues between various parties are to be determined by the ver- 
dict. Mabry v. Harrison, 286. 

26. The failure to submit an issue made by the pleadings cannot 
be insisted on as error unless the testimony would have authorized 
a verdict on the issue in favor of the party complaining. Jb. 

27. .The refusal to submit special issues which have already been 
given in the general charge is not error. Jb. 

28. It is proper that a receiver be allowed to settle his accounts 
with the court whose officer he is. An order directing him to turn 
over property to another does not relieve him from the control of 
the court to compel such settlement. Jb. 

29. When a plea in abatement is submitted to the jury with the 
merits, the jury should be instructed, if they find for the defendant 
on the plea in abatement, to go no further; and where such instruc- 
tion was refused, and the jury found for defendant on the plea and 
for the plaintiff on the merits, the cause will be remanded for new 
trial. Breen v. Texas P. R. W. Co., 302. 

30. The action of the district judge in overruling a motion for new 
trial based on misconduct of a juror will not in general be over- 
ruled, and will not where there is a conflict of evidence as to the 
fact of such misconduct. Gilleland vy. State, 356. 

31. The affidavit of a juror may be received vindicating himself 
against the charge of misconduct ; and that the District Court took 
such vindication against the affidavits of two other persons is not a 
ground of.reversal on appeal. Jb. 

32. Where objections are sustained to a question asked a witness, 
the bill of exceptions taken to the ruling should show the evidence 
proposed to be elicited, so that its materiality may be determined on 
appeal. Mathews vy. State, 376. 

33. The statutory mode of presenting claims to the administrator 
for allowance or approval is not the proper remedy to recover back + 
money paid for land bought at administrator’s sale where there is a . 
deficit in the land sold. Giddings v. Heiskill, 386. 

34. It is not error to dismiss a bill for injunction which is defect- 
ive when the plaintiff does not ask that it be continued for hearing 
with leave toamend. Gaskins vy. Peebles, 390. 

35. A party in possession of land, seeking relief in equity, and 
failing to show a possible or threatened injury to his possession or 
title, makes no case, and the dismissal of such petition is not error. 
Ib. j 

36. To enable this court to revise the action of the District Court 
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in overruling objections to depositions which were read in evidence, 
it is necessary that the bill of exceptions contain the deposition or 
certificate objected to and the grounds of objection urged. Griffin 
v. Chadwick, 406. 

37. When objections are taken to the ruling of the District Court, 
which do not ordinarily form part of the record,exceptions must be 
taken and presented by bill of exceptions, or by the statement of 
facts, and all the facts and circumstances pertinent to the excep- 
tions and necessary to enable this court to understand the questions 
decided by the District Court must also be set forth or shown by 
the record. Jb. 

38. It was proper, on sufficient allegations and proof, to annul a 
decree approving a compromise of a judgment and allowing the 
devisee to use the name of the administrator in asserting his rights 
under an administrator touching property devised to her. Janson 
v. Jacobs, 573. 

39. A third party obtaining an injunction restraining the sale of 
his property levied on under a judgment against another does not 
subject himself to judgment for the entire amount of the judgment 
enjoined upon the dissolution of the injunction, irrespective of the 
damages suffered in fact by the creditor by reason of the injunction. 
Griffin v. Chadwick, 409. , 

40. In the absence of a replication setting up facts in avoidance 
of a good defense pleaded in the answer, it is error to admit testi- 
mony avoiding the defense. Harrell vy. Kemper, 421. 

41. Where two plaintiffs prosecute a suit for damages to their 
joint property, it is error to allow verdict and judgment in favor 
of one of the plaintitfs. Longcope v. Bruce, 434. 

42. Action against a sheriff for wrongful seizure of goods cannot 
be joined with a suit on-an indemnity bond, executed to the sheriff, 
against the makers of such bond. Jb. 

43. In an action by partners it is error to charge the jury that if 
the goods seized were the property of plaintiffs or of one of them, 
the defendants are responsible. Jb. 

44. In a suit against a sheriff and the execution creditor for a 
wrongful seizure, to recover against the creditor, it must have been 
shown that he was a joint trespasser; and in such case the sheriff 
could not have had judgment over against the execution creditor. 
Ib. 

45. It is error to exclude testimony offered in support of a ple: 
merely defective, and liable to be held bad on exception. Such 
practice would be to try the sufficiency of the pleading after the 
opportunity of amendment had passed, and might deprive a party 
of a good defense. Deaton v. State, 446. 

46. In this case the jury should have been instructed that the war- 
ranty of title is not a warranty of quantity, and that the warranty 
was not binding upon the attorney in fact, and that the deed, on 
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its face, was a conveyance of the land in gross, and not warranting 
a specific number of acres. Daughtreyv. Knolle, 450. 

47. An action on an open account cannot be maintained where 
the evidence shows it was closed by note. Wilkinson v. T hulemeyer, 
470. : 

48. An amendment to a petition upon an account, setting up a 
written acknowledgment of the debt, must contain an allegation 
that the note or written obligation was signed and delivered by the 
defendant. Ib. 

49. The party first invoking the action of the court upon the con- 
troversy, as against the adverse party, is the plaintiff, and he alone 
is authorized to bring a second suit in trespass to try title. Magee 
v. Chadoin, 488. 

50. A sale made under execution in violation of the order of 
plaintiff, and in which property has been sacrificed, may be set ; 
aside by motion in the court from which the execution issued, with y 
notice to the purchaser or by appealing to the equitable jurisdiction 
of the court, setting up grounds for equitable relief, offering to re- 
pay the purchase-money and to do equity. Owen vy. City of Navi- 
sota, 518. 

51. A sale made by a deputy sheriff under an execution issued 
upon a judgment, which by agreement of parties had been stayed, 
and notice of stay given to the sheriff, but not communicated to the 
deputy making-the sale, and the purchaser being ignorant of the 
agreement, is not void, though it may be avoided, as above. Jb. 

52. That the property stolen belonged to the district judge is not 
a ground of disqualification to try the party accused of the theft. 
Davis vy. State, 523. 

53. Until the contingency happen authorizing the selection by 
the parties of a special judge, the appointment of one is void. Jb. 

54. The irregular admission of secondary evidence not shown to 
have been objected to below will not be revised on appeal. Carter 
v. Hames, 544, 

55. A charge incorrect in law, but which, as is manifest from 
the record, could in no way have affected the rights of the parties, 
is not cause for reversal. Jb. 

56. An administrator de bonis non cannot maintain an action 
against his predecessor to annul a sale of real estate made by him 
by order of and approved by the court, nor to set aside an allow- 
ance aid approval of an account against the estate made in the 
proceedings of the former administration. Brown v. Franklin, 559. 

57. Upon the filing of a petition and error bond, it is the duty of 
the clerk to issue citation in error, even if directed otherwise by the 
plaintiff in error. Peters v. Willis, 568. 

58. After a demurrer to a petition has been sustained, it is not 
error to exclude testimony offered by plaintiff to supply the defects 
in the petition. Conley v. Columbus Tap R. R. Co., 579. 
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59. A verdict on special issues must contain facts sufficient to sup- 
port a judgment. Mussina vy. Shepherd, 623. 

60. An auditor’s report, although not impeached, cannot be taken 
into consideration in rendering judgment upon a special verdict, 
although the report was admitted without objection in evidence. Jd, 

61. It is within the discretion of the District Court to allow direct 
questions to a witness who shows an unwillingness to testify. Mann 
v. State, 642. 

62. Appearance by a non-resident defendant by attorney confers 
jurisdiction over him equally with personal service. Wilson y. 
Zeigler, 657. 

63. A conviction cannot be had on the unsupported testimony of 
two or more accomplices. Roberts vy. State, 119. 


PRACTICE—SUPREME COURT. 





PRACTICE IN DISTRICT COURT, 13, 15, 30, 31, 36, 37, 53, 54. 

1. An information against a district clerk resulting in his removal 
from office is not such a “criminal case” as will entitle a party on 
appeal to have the transcript under act of 2d of April, 1874, * filed 
for hearing and judgment at any term of the Supreme Court held 
before the term to which such case would otherwise be returnable by 
law.’ Glavecke vy. State, 137. 

2. In a suit on a note given for a sum certain, with no stipulation 
as to interest or the character of money in which it was payable, it 
was alleged that the note was given for the purchase-money of a tract 
of land on which the enforcement of a vendor’s lien was claimed, 
and that “Sit was the understanding and agreement” that the note 
was to be paid in gold or silver coin and was to draw ten per cent. 
interest. On appeal from a judgment for gold with ten per cent. 
interest and enforcing the lien, there being no statement of facts 
and no action below shown on a demurrer to the petition : Held, 
‘That there was no error in the judgment below, because, Ist. Though 
the pleading was defective in the allegations relating to the parol 
agreement to pay coin and interest, in the absence of a statement 
of facts the court will presume that evidence was admitted to aid the 
allegations. 2d. There being no ruling on defendant’s demurrer, it 
must be considered as waived. 3d. The petition does not allege that 
the promise to pay coin was contempora: 2ous with the execution of 
the note, nor negative the fact that there was consideration to sup- 
port the promise; and without a statement of facts, or exceptions 
taken in time in some form, this court will presume that the proper 
evidence was before the court to sustain the judgment. Orrill v. 
Talbott, 192. 

3. The wife sought to enjoin the sale under trust deeds of property 
she claimed as homestead, making her husband and the mortgagees 
parties defendant ; the court appointed a receiver ; pending suit the 
husband died, and an administrator was appointed on his estate, who 
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collected rents accruing upon the homestead property in litigation. 
The court made an order directing the administrator to pay such 
rents to the receiver, and restraining him from making further col- 
lections: Held, That this was an interlocutory order, from which 
appeal could not be taken. Mabry v. Birge, 283. 





4. Suggestion of delay, when made, requires the Supreme Court 
to look to such errors as go to the merits of the case or foundation 
of the act. Bradford v. Johnson, 381. 

5. The writ of habeas corpus cannot be made use of to effect an 
appeal or writ of error. Darrah v. Westerlage, 388. 

6. A defendant in error cannot, after the day for calling the assign- 
ment to which the case belongs, accept service of citation in error, 
and bring up the record and ask an affirmance. Peters v. Willis, 
568. 

7..A statement of facts agreed to and signed by the attorneys 
of both the parties, and presented to the judge during the term, 
not indorsed approved, but after the adjournment certified by the 
judge to be genuine, will not be considered on appeal. Keef v. 
State, 582. 

8. In the absence of a statement of facts, the sufficiency of a 
motion for new trial will not be determined, nor will the charge 
of the court be revised, if such charge in any case could be correct. 
Ib. 

9. Escape of appellant in a felony ease forfeits the appellant’s 
right to have his appeal heard, though the court will act if requested 
by the attorney general. Moore v. State, 595. 

10. The escape is not a ground for dismissal until after a reasonable 
time for the recapture or surrender of appellant into custody. Jb. 

11. Appellant escaped October, 1873: Held, February, 1876, that 
reasonable time had been allowed for capture or surrender, and no 
appearance having been entered, the case was dismissed. Jd, 

12. A party cannot, on appeal, complain of the failure of the court 
below to give a charge to the jury not asked by him, nor where the 
attention of the court was not called to its omission. H.and 7. C.R. 
R. Co. vy. Harn, 628. 

13. In the absence of an assignment of errors, only such errors 
as go to the foundation of the action will be noticed on appeal. Rio 
Grande R. R. Co. vy. Scanlan, 649. 





PRESCRIPTION. 
j LIMITATION. 
PRESUMPTION. 


PRESUMPTION. 
1, Where, in a trial for aggravated assault charged to have been 
committed by an adult male upon the person of a female, the parties 
being in court, the defendant being spoken of in the evidence as 
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**a man who wore whiskers” and ‘‘ kept a hotel,”’ and the party 
assaulted is called **‘ Nancy,’’? and referred to as ‘‘she,’’ the de- 
fendant cannot complain that the court and jury took it for granted 
that he was an adult male and the party assaulted a female. Tracy 
v. State, 9. 

2. See facts raising presumption sufficiently strong to warrant the 
jury in coming to the conclusion of the guilt of the accused. Young 
v. State, 98. 

3. In cases of long-continued possession of land, where title is to 
be shown from the government, the rule is that juries may be in- 
structed that they may presume a grant to have issued, not that 
they must so presume; nor will the presumption be entertained in 
behalf of a plaintiff who, in making out his case, shows that in fact 
no grant ever issued, or where he fairly rebuts such presumption. 
Sulphen v. Norris, 204. 

4. Cases may be found where juries have gone to the length of 
presuming a grant in the face of the almost-admitted fact that none 
in fact existed. Such cases are referable to incorporeal heredita- 
ments and not to the thing or fee. Jb. 

5. A presumption cannot, for its support, rest upon another pre- 
sumption. The policy and law of Spain forbidding grants of land 
to foreigners, where it was sought to establish a grant anterior to 
1824 in favor of a citizen of Maryland, it was error to refuse to in- 
struct the jury ‘that it devolved upon the plaintiff to show that the 
alleged grantee was a competent person to receive and hold such 
grant, and such fact must be established by proof, either positive or 
circumstantial, and not a mere presumption.”? Jb. 

6. Where a party asserts the existence of a grant from long pos- 
session, the possession should extend to definite and distinct bound- 
aries. Jb. 

7. A will admitted to probate is presumed valid, and its invalidity 
can only be established in a direct proceeding between the proper 
parties in interest instituted for that purpose. Lewis v. Ames, 319. 

8. Recent possession, if unexplained, is a fact to be taken with 
the other testimony, from all which the jury may infer guilt asa 
presumption of fact, not of law. Any interference with the right of 
the jury in drawing their own conclusions from such testimony is 
error. McCoy v. State, 616. 


PROBATE MATTERS. 








1. A bill of review in probate matters is defective unless it be 
accompanied by a transcript of so much of the proceedings as relates 
to the order, decision, or judgment sought to be revised, or unless it 
contains a specific statement of the error complained of. Chapman 
v. Austin, 133. 

2. A petition to revise a settlement account of an administrator 
must be filed within two years from the action of the probate court, 
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and with it must be filed a copy of the proceedings songht to be 
revised, or it must contain the substance of the matters sought to be 
corrected. Dunson v. Payne, 539. 

3. The petition in such case should distinetly show the character 
in which the plaintiff brings suit. Jb. 

4, If an administrator advance money toward claims or expenses 
allowed by the law, and funds come to his hands after such pay- 
ment, he can retain sufficient of the funds to reimburse him for such 
payments. Jb. 

5. The bill of review provided in the probate act of 1870 (Paschal’s 
Dig., art. 5791) is not governed by the rules of chancery practice in 
bills of review; it applies as well to error growing out of fraud or 
mistake only evident from facts shown in the bill, as to error in law 
manifest in the record, Janson v. Jacobs, 573. 

6. Such bill of review is sufficient if it states the substance of the 
proceeding sought to be revised and the facts relied on for relief 
from the action of the court complained of, Jb. 


PROCLAMATION BY GOVERNOR. 


A proclamation of the Governor attaching a county to another 
county for judicial purposes (under art. 12, sec. 24 of the Const.) is 
conclusive upon the courts. They cannot inquire into the causes or 
information upon which the Governor acted. San Patricio Co. v. 
McClane, 392. 


PUBLICATION, SERVICE BY. 


NON-RESIDENT. 

In a suit by a resident plaintiff against a non-resident, the juris- 
diction does not depend upon auxiliary attachment proceedings. 
Such suit, on service by publication, may be prosecuted to judg- 
ment, which will be valid as against property of the defendant found 
in the State. Wilson v. Zeigler, 657. 


PUNISHMENT. 


Under the code there is no authority in the District Court to fix 
the commencement of a term in the penitentiary at the expiration 
of another term. ‘The punishment must begin from the date of the 
sentence; and a judgment otherwise will be corrected on appeal 
upon the original verdict. Prince v. State, 480. 


QUIT-CLAIM DEED, 


DEED, 1, 2, 3. 


RANGE. 


The temporary absence of the owner of cattle from the State, 
leaving his stock on their accustomed range, and not in charge of any 
ageut, is not an abandonment of the possession of such cattle. Cam- 
eron Vv. State, 652. 
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RAPE. 

An indictment charging that defendant, ‘‘ with foree and arms, 
in and upon J. A., a female of the age of ten years, then and there 
violently and feloniously did make an assault, and her, the said J. A., 
then and there violently, against her will, and without the consent 
of her, the said J. A., did ravish and earnally know :”’ Held, Sufficient 
on a motion in arrest of judgment. Gutierrez v. State, 587. 


REASONABLE DOUBT. 

1. It is not error in the court to instruct the jury on a trial for 
theft that ‘tif they have a reasonable doubt as to the honest or 
felonious intent” they will acquit. Bray v. State, 132. 

2. In criminal cases the burden of proof is never on the defendant 
in the sense understood in civil cases. The reasonable doubt ex- 
tends to the entire ease, and the presumption of innocence must be 
overcome by the prosecution before a conviction can be had. Perry 
v. State, 473. 


RECEIVER’S ACCOUNTS. 

It is proper that a receiver be allowed to settle his accounts with 
the court whose officer he is. An order directing him to turn over 
property to another does not relieve him from the control of the 
court to compel such settlement. Mabry v. Harrison, 286. 


RECITALS. 
A recital in a decree that a party was represented by an attorney 
at law, does not preclude such party from showing the want of au- 
thority of the attorney. Chapman v. Austin, 133. 


RECOGNIZANCE. 

1. The recognizance in bailable cases of appeal to the Supreme 
Court must name the offense charged in the indictment, or so de 
scribe it as that it may be identified as being the one alleged. Van- 
wey v. State, 112. 

2. The insufficiency of description of the offense in the recogni- 
zance can be taken advantage of by the sureties in a motion in arrest 
of judgment. Sively v. State, 274. 


RED RIVER MUNICIPALITY. 
The municipality of Red River had no defined limits until 1837, 
though recognized by the consultation of 1835. Lewis v. Ames, 319. 


RENTS. 
DISTRESS WARRANT. 
TENANT AND TENANCY. 
The plaintiff in an action ef trespass to try title who recovers is 
entitled to rents upon the premises recovered, including as well the 
‘improvement placed upon the land by the defendant as the land. 
Evetis vy. Tendick, 570. 
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REPEAL. 

1. An act providing for or defining substantially an offense made 
by a previous law, and providing a different punishment, will be 
held to repeal the former act, and not as cumulative. State v. 
Smith, 444. 

2. Such construction is evidently required by the Penal Code, 
which proposes ‘‘to define in plain language every offense against 
the laws of the State, and affix to each offense its appropriate punish- 
ment.”? Jb. 


SALE. 

1. The intent of parties, when clearly ascertained, is of controlling 
force in determining when a sale of chattels has been executed. 
Woods v. Half, 633. 

2. Every sale transfers the property; that is not a sale which 
does not transfer the property in the thing sold. The article sold 
must be susceptible of delivery, and so designated that it can be 
known from all other things. Jb. 


SCHOOL LANDS. 

Where school lands were ordered to be sold under an act of the 
Legislature, (act of November 1, 1866,) and preparatory to sale a 
surveyor was employed to subdivide the lands and make maps, 
sketches, &c., to be paid for out of the interest of the proceeds of such 
sale, and the constitutional convention, June 30, 1868, indefinitely 
postponed the sale of such lands, the surveyor is entitled to recover 
for his services performed, although the lands were not sold. 
Fayette Co. v. Faisin, 585. 


SELLING INTOXICATING LIQUORS. 

Article 2076, Paschal’s Dig., making it a penal offense to sell 
intoxicating liquors in quantities of a quart or more and permitting 
the same to be drank where sold, is still in force, not being repealed 
by the subsequent statutes (Paschal’s Dig., 7708 and 7764) imposing 
a tax on selling liquors and giving to the receipt of the sheriff and 
county treasurer the effect of a license. State v. Perry, 100. 


SELF-DEFENSE. 

1. A party guilty of a misdemeanor and fired on by a policeman 
while avoiding arrest may repel such attack, in self-defense, by return- 
ing the fire; and if in so doing he kill the policeman, such killing 
would not necessarily be unlawful. TZiner v. State, 128. : 

2. If defendant engaged in a combat, knowing that it might or 
would result in the death or some serious bodily injury which might 
produce the death of his adversary or himself, or by his own 
wrongful act brought about the necessity of taking life, he cannot 
plead that such killing was in his necessary self-defense; but the 
killing will be imputed to the malice expressed or implied by reason 
of the wrongful act which brought it about. Gilleland v. State, 356. 

46 
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SELF-DEFENSE— Continued. 

3. Where it is manifest that the attack by the deceased (to repel 
which the killling was done) was oceasioned by the wrongful acts of 
defendant, it is proper for the court to instruct the jury substantially 
that the killing must be in fact in self-defense, and not colorably so, 
giving such instructions as would aid the jury in determining the 
reality of the self-defense. Jb, 


SEPARATE PROPERTY. 
WIFE’S SEPARATE PROPERTY, 1, 2, 3. 


SET-OFF. 

On the rendition of a decree of divorce a trustee was appointed 
by the court to sell the homestead and divide the proceeds between 
the parties, taking their receipt therefor. The trustee made sale 
and delivered the half of the proceeds collected to the attorney of 
the wife, they giving their obligation to the trustee to pay over the 
money and take her receipt for same, The attorneys, after deduct- 
ing their fee, tendered the remainder, which was refused. The 
trustee thereupon paid. their client the entire amount, and brought 
suit against the attorneys: Held, That in defense of such suit the 
attorneys could not set off their fee in the divorce suit. Mazey v. 
Besser, 506. 


SHERIFF. 
1. Discussion of the apthority given the sheriff to use force in pre- 
venting an escape by a prisoner in custody. James v. State, 314. 
2. Costs of boarding and keeping — in Jail. Fayette Co. 
v. Faires, 514. 
3. Power of sheriff in preventing the escape of accused convicted 
ofafelony. Wright vy. State, 645. 


SPECIAL ISSUES. 

1. Special issues should be submitted to the jury where different 
issues between various parties are to be determined by the verdict. 
Mabry v. Harrison, 286. : 

2. The failure to submit an issue made by the pleadings, cannot be 
insisted on as error unless the testimony would have authorized a 
verdict on the issue in favor of the party complaining. Jb. 

3. The refusal to submit special issues which have already been 
given in the general charge is not error. Jb. 


SPECIFIC PERFORMANCE. 
A bill for specific performance must show the contract, including 
consideration, date, terms, and stipulations. Gaskins v. Peebles, 390, 


STATUTES CONSTRUED. 
1. An act furthér regulating proceedings in the several enunie. 
(Paschal’s Dig., 6827.) Donley v. Bush, 1. 
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STATUTES CONSTRUED— Continued. 

2. Paschal’s Digest, 5706, allowing the discharge of special liens 
out of the general assets of an estate. Mullins v. Yarborough, 14. 

3. Paschal’s Digest, 7502, act of 1866, regulating proceedings to 
enforce collection of taxes by sale, &c. Morrison vy. Loftin, 16. 

4, On the trial of a party indicted under the act of May 17, 1873, 
for theft of animals, it is necessary to prove the value of the prop- 
erty stolen in order to assess the punishment. Lunn vy. State, 85. 

5. Paschal’s Digest, 7200, an act to regulate the practice of med- 
ic r% discussed and construed. State v. Goldman, 104. 

. Paschal’s Digest, 68294, is only declaratory of what has been 
Pe rule from time immemorial: that when both parties claim 
throngh a common source of title, it is not- necessary to trace title 
beyond the common source. Keys y. Mason, 140. 

7. Paschal’s Digest, 3646, concerning the control by survivor, 
applies as well to the homestead as to other community property. 
Dawson vy. Holt, 174. 

8. Act of 21st March, 1874, styled ‘‘An act to fix the jurisdiction 
in certain cases.”” Breen v. Tex. P, R. W. Co., 302. 

9. Paschal’s Digest, 3831, authorizing execution for costs against 
the successful party. Simpson v. Trimble, 310. 

10. Paschal’s Digest, 6044, providing for the outstanding indebted- 
ness of the counties. (Act of July 21, 1870.) San Patricio Co. v. 
McClane, 392. 

11. Paschal’s Digest, 1983, prohibiting district clerks and other 
officers from dealing in jury scrip, is repealed by the act of 30th 
March, 1874, (Gen. Laws, 14th Leg., p. 47,) entitled ‘*An act to pre- 
vent speculations by officers and ex-officers and agents in county, 
city, and town contracts and liabilities.”’ State v. Smith, 443. 

12. Paschal’s Digest, 6044; since the act of 21st July, 1870, (Pas- 
chal’s Dig., art. 6044,) concerning county liabilities, providing for 
their registration and payment in order of date, the county treasurer 
is not authorized to pay out money upon the order of the district 
judge upon the treasurer. Colorado Co. v. Beethe, 447. 

The acts of May 12, 1846, (Paschal’s Dig., art. 5115,) of Febru- 
ary 11, 1860, (Pasehal’s Dig., art. 2508,) and of November 14, 1864, 
on the subject of costs of prisoners in jail, are not cumulative, but 
each subsequent statute must be regarded as revising the subject- 
matter of the former one, and as a substitute therefor. Fayette 
Co. v. Faires, 514. 

14. Under the act of November 14, 1864, in force, the action of 
the County Court upon the sheriff's account for the board and 
guarding of prisoners in jail is conclusive in the absence of alle- 
gations that the County Court had abused its discretion in the mat- 
ter, or that the: amount allowed was not sufficient for the support of 
such prisoners. Jb. 

15. The act of August 26, 1856, commonly called the marital- 
rights law, was designed to afford a simple means of administering 
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STATUTES CONSTRUED—Continued. 
community property, and should be liberally construed. Cordier v. 
Cage, 532. 

16. Railroad charters are generally treated as private acts of the 
Legislature, of which courts do not take judicial knowledge. Conley 
v. Columbus Tap R. R. Co., 579. 

17. Act of November.1, 1866,’authorizing the sale of the public 
school lands. Fayette Co.-v. Faisin, 585. 

18, Paschal’s Digest, 6827, allowing partieg in interest to testify. 
Barnhill vy. Kirk, 589. . 

19. The act of 26th May, 1873, (Gen. Laws, 13th Leg.. p. 99,) 
amending the general incorporation act and repealing the 24th sec- 
tion of same, (Paschal’s Dig., art. 5270,) muy be considered a legis- 
lative interpretation of the Constitution, und applying equally to 
cities incorporated by special acts as to those incorporated under 
the general laws. Holmes vy. State, 631. 


SPECIAL JUDGE. 

1. The district attorney has power to agree with the defendant 
upon a special judge when the district judge is disqualified from 
trying the case. Davis v. State, 523. 

2. Until the contingency happen authorizing the selection by the 
parties of a special judge, the appointment of one is void. Jb. 


SWINDLING. 
In an indictment for obtaining money or property on false pre- 
tenses, it is necessary that it be alleged that such representations 
were “‘knowingly’’ made. Maranda vy. State, 442. 


SURETIES. 

BAIL BonpD, 1. 

In a suit against a surety upon a note executed for land sold 
at administration sale, the principal in the note being dead, and 
neither his administrator nor heirs being parties, such surety cannot 
set up the invalidity of the sale as defense. Lathrop v. Masterson, 
527. 


SURVEYS. 

1. It was error to instruct the jury that a survey made before 
January, 1854, and not returned to the general land office until 
October, 1860, was void, in the absence of any adverse location of 
such land. Moreland vy. Barnhart, 275. 

2. Where a survey was made in a square, and the county map and 
map in the land office show such to be its shape, and the lines so 
called for in the patent are of equal length, bnt the course of one of 
the lines is **S. 85° E.”’ instead of “8S. 56° E:*? Held, That the 
error was corrected on the face of the patent, and that the excess 
caused by the extension of the two lines affected by the mistake in 
the course was not appropriated by the patent. Barnard y. Good, 

638. 
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TAXES. : 

1. A petition to enjoin the collection of a tax because of unlawful 
and excessive assessment should show that the petitioner had used 
every mode provided by the law for his relief, and should allege 
readiness to pay the tax admitted to be due. Rio Grande R. R. Co. 
v. Scanlan, 649. 

2. It is proper to render judgment for ten per cent. damages on the 
dissolution of an injunctjon restraining the collection of a tax. Jb. 


TAX SALE. . 

1. The law of 1866 (Paschal’s Dig., art. 7502) required the assessor 
to return to the County Court a descriptive list of delinquent tax- 
payers, and to obtain a decree of the County Court condemning the 
land to be sold, describing the land in such way as to enable any 
one interested to ascertain by inspection of such decree what land 
was to be sold, with name of apparent owner, and full direction to 
the assessor in making the sale. Morrison v. Loftin, 16. 

2. See an order condemning lands for sale for taxes, held insuffi- 
cient. Jb. . 

3. Morrison v. Loftin, supra, approved. Morrison v. Chandler, 24. 


TENANT—TENANCY. 
1. It is error to instruct the jury, in trespass to try title, where 
, the plaintiff replies the tenancy of the defendant to the plea of 
' imitation, that the relation of landlord and tenant can only be 
established by a written or parol contract, and that if parol, the 
duration of such relation terminates in twelve months from its date. 
The entry upon lands under or by consent of the legal owner or of 
one of several tenants in common is, as to such entry, a tenancy, 
and cannot be repudiated by the tenant in a suit by the holder of 
the title under which such entry was made, unless such tenancy has 
been terminated by some express disclaimer brought home to the 
landlord, so as to put in operation the statutes of limitation. Word 
v. Drouthett, 365. 
2. A sub-tenant is not liable upon the covenants contained in the 
‘ contract of lease between the landlord and the tenant under whom 
the sub-tenancy exists; otherwise in case of an assignment of the 
lease. Harvey v. McGrew, 412. 


THEFT. 
BURGLARY, 1. 
1. The declarations of a party after the commission of an offense, 
or after he is found with the property in possession, are not evidence 
in his favor. Powell v. State, 63. 

2. In an indictment for theft of four hogs it is sufficient to describe 
the property stolen as ‘‘ four certain hogs ;”’ the identity of the hogs 
as the animals stolen is a question of evidence. Lunn vy. State, 85, 

3. On the trial of a party indicted under the act of May 17, 1873. 
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THEFT— Continued. 













































for theft of animals, it is necessary to prove the ‘value of the prop- 
erty stolen in order to assess the punishment. Jb. 

4, A servant hired to wash clothes for one day and to iron clothes 
on the next, from the nature of the employment, was a domestic 
servant, and when on trial for theft from the house in which she was 
so employed, it was error to refuse an instruction asked as to the 
mitigation of punishment in favor of a domestic. Coleman y. 
State, 109. 

5. There must be evidence of actual taking or conversion of the 
stolen property to support a verdict of guilty of theft; and see facts 
held insufficient to prove such taking. Martin v. State, 172. 

6. The return of stolen property upon threat of prosecution is not 
a voluntary return such as to reduce the punishment. Owen vy. 
State, 248. 

7. Possession of stolen property, to raise the presumption of guilt, 
must be recent; and such possession cannot be inferred from testi- 
mony showing that the accused, in 1874, had possession of and pub- 
licly used a mule which had escaped or had been stolen from its 
owner in 1872. Beck v. State, 430. 

8. Where the testimony showed that the accused had bought the 
animal from one in the neighborhood, and had paid for it, and had 
used it publicly for several months before claimed by the owner, 
the alteration of the brand by the accused cannot be regarded as 
referable only to guilt of theft; such act may be referable toa desire 
to retain the property and to destroy the effect of the brand as 
evidence. Ib. 

9. When the recent possession by the accused of the cattle stolen 
was relied on as proof of guilt, and the testimony showed that the 
cattle were butchered by the accused at a public pen, and the hides, 
heads, and other evidence of their identity left exposed for a week 
or two: Held, That the testimony was inconsistent with the guilt of 
the accused. Wafford v. State, 439. 

10. Ifa person has taken actual control and is in full possession 
of a horse, so as to be responsible to the true owner for the disposi- 
tion of it, and the horse is taken out of his possession by one having 
no right or authority, it is a trespass against the temporary possessor, 
and if taken with intent to steal, the indictment may allege the horse 
to he the property of the person from whose possession it was taken. 
Blackburn v. State, 457. 

11. Evidence that the accused once rode for several days an 
estray horse in the neighborhood of its range is not proof of a feloni- 
ous taking. Jb. 

12. A charge to the jury requiring that ‘‘the proof should show 
that the defendant did take the animal, (alleged to have been stolen,) 
thereby depriving the owner of its value,” sufficiently instructs the 
jury that the taking must have been ‘‘ with intent to deprive the 
owner of its value.” Keef y. State, 582. 
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THEFT— Continued. 

13. A charge of the court enumerating the principal circumstances 
in evidence relied on as proof of recent possession of the property 
stolen, and instructing the jury ‘‘ that the law raises from them, if 
unexplained, the presumption of guilt,’ is error, for which a new 
trial should have been granted. McCoy v. State, 616. 

14. Declarations of the accused as to the character of his posses- 
sion of property, for theft of which he is on trial, are not admissible 
in defense, unless such possession and acts of ownership, at the time 
of such declarations, are proven by other testimony than by the 
declarations so offered. Cameron vy. State, 652. 

THREATS. 

1. There is no such crime as making threats, and a recognizance 
to answer such offense isa nullity. Sively v. State, 274. 

2. Where there is evidence of mutual threats by the deceased and 
accused, and ill-feeling, and that the accused started to hunt the 
deceased with the avowed purpose of using violence upon him un- 
less he should take back a charge made by him against defendant, 
and that a collision ensued when both were seeking each other, it is 
not error to refuse to instruct the jury that the accused had the 
right to seek a peaceable interview with the deceased to demand a 


4 retraction of the charge. The conditional nature of the threats will 
not protect defendant from the consequences of his deliberate act. 
Gilleland v. State, 356. 


TRESPASS TO TRY TITLE. 

1. It isa rule, old as the action of trespass to try title, that when 
the parties claim under a common source of title, it is not necessary 
to trace the title further back than the common source. The act of 
September, 1871, is only declaratory of what has been the rule from 
time immemorial. Keys v. Mason, 140. 

2. It is not necessary that plaintiff allege that both claim under a 
common source to entitle him to prove that fact. It is only necessary 
to allege title and trespass by defendant, with an indorsement on the 
petition that ‘‘the action is brought as well to try title as for dam- 
ages.”’ Jb. 

3. See discussion of the action of trespass to try title, and of the 
title to be proved by plaintiff. Jb. 

4, Where the petition is in trespass to try title, and defense is 
made that the plaintiff’s title is but a mortgage upon the land, and 
no alternative prayer is made by plaintiff for foreclosure, upon a 
verdict sustaining the defense, a decree foreclosing the mortgage 
cannot be rendered. Moreland v. Barnhart, 275. 

5. Asecond suit in trespass to try title can be brought as well 
where the defense interposed in the first suit was the statutes of lim- 
itation as in other cases. Word vy. Drouthett, 365. 

6. If the defense in trespass to try title be such that it can be 
given in evidence under the plea of not guilty, the nature and effect 
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TRESPASS TO TRY TITLE— Continued. 



















of the defense cannot be changed by presenting it in a plea in recon- 
vention, nor will a judgment in such case upon such plea, quieting 
the title of defendant, bar a seeond suit. Jb. 

7. By appeal secured to the plaintiff in his second suit in tres- 
pass to try title is meant the right to have the action of the court 
revised by the appellate court, whether by appeal or by writ of 
error. Magee v. Chadoin, 488. 

8. A suit involving the trial and determination of the conflicting 
titles of the parties to land is such an action as authorizes the bring- 
ing of a second suit by the plaintiff. Jb. 

9. The party first invoking the action of the court upon the con- 
troversy, as against the adverse party, is the plaintiff, and he alone 
is authorized to bring a second suit in trespass to try title. Jb. 

10. Where the leading object of an action is to recover land, the 
additional allegation of the adverse claim being a cloud upon plain- 
tiff’s title will not change the character of the action from trespass 
to try title. Shepard v. Cummins, 502. 

11. The plaintiff in an action of trespass to try title who recovers, 
is entitled to rents upon the premises recovered, including as well 
the improvement placed upon the land by the defendant as the 
land. LEvetts v. Tendick, 570. 


TRUST AND TRUSTEES. 




















1. In suit against a trustee for discovery and the enforcement of 
a trust, judgment by default cannot be rendered for a sum certain 
in favor of one of the creditors, in whose favor the trust was made, 
without answer and other necessary parties. Thomas v. Walsh, 160. 

2. Creditors secured by trust deed signed and duly acknowledged 
by the husband and wife upon the homestead, after the death of 
both the grantors and the majority of their children, cannot enforce 
the lien, even though the premises have been abandoned as home- 
stead. Reeves v. Petty, 249. 

3. That a deed absolute on its face may be shown by parol to be 
intended as a trust has often been decided by this court. The trust 
must be shown with clearness and certainty. Moreland v. Barn- 
hart, 275. 

4, The trustee being ordered to pay over the proceeds of sale to 
the parties, nothing else than actual payment could satisfy the order 
of the court. The payment to the attorneys, as in this case, was 
not intended to be such payment, and therefore the funds in the 
hands of the attorneys was not the property of their client. Mazxey 
v. Besser, 506. 

5. Parol evidence is admissible to correct mistakes in written in- 
struments so as to conform them to the intention of the parties; and 
the doctrine of trusts, as applicable to deeds obtained by fraud or 
without consideration, is fully recognized by repeated decisions of 
the court. Hughes v. Delaney, 529. 
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VARIANCE. 


1. In a suit for damages for killing animals the verdict will not be 
set aside on account of variance between the description of the prop- 
erty in the pleadings and that given by the witnesses on the trial, if 
the description is such as reasonably should have satisfied the jury 
that the property described in the petition was the same attempted 
to be described by the witnesses. Z'hompson vy. Dunn, 88. 

2. In an action by partners it is error to charge the jury that if 
the goods seized were the property of plaintiffs or of one of them, 
the defendants are responsible. Longcope v. Bruce, 434. 

3. This court will not consider the word “freedman,’’ following 
the name of the deceased in the indictment, as forming part of the 
name of deceased, when the question was not raised below, and 
where the same addition follows the name of the accused. Perry v. 
State, 473. 


VENDOR’S LIEN. 


FIXTURES, 2. 

1. A vendor’s lien upon the homestead, in the administration of 
an estate, cannot be discharged out of the general assets of the es- 
tate without an order of court. Mullins v. Yarborough, 14. 

2. In a suit on a note given for a sum certain, with no stipulation 
as to interest or the character of money in which it was payable, it 
was alleged that the note was given for the purchase-money of a 
tract of land on which the enforcement of a vendor’s lien was 
claimed, and that ‘‘it was the understanding and agreement’ that 
the note was to be paid in gold or silver coin and was to draw ten 
per cent. interest. On appeal from a judgment for gold with ten 
per cent. interest and enforcing the lien, there being no statement 
of facts and no action below shown on a demurrer te the petition : 
Held, That there was no error in the judgment below, because, Ist, 
Though the pleading was defective in the allegations relating to the 
parol agreement to pay coin and interest, in the absence of a state- 
ment of facts the court will presume that evidence was admitted to 
aid the allegations. 2d. There being no ruling on defendant’s de- 
murrer, it must be considered as waived. 3d. The petition does not 
allege that the promise to pay coin was contemporaneous with the 
execution of the note, nor negative the fact that there was consid- 
eration to support the promise; and without a statement of facts, or 
exceptions taken in time in some form, this court will presume that 
the proper evidence was before the court to sustain the judgment. 
Orrill y. Talbott, 192. 


VENUE. 








1. The gist of the offense of unlawfully killing an estray is the 
unlawful disposition of the estray, and the venue should be laid 
where such disposition was made of the estray, not where it was 


estrayed. Brogden vy. State, 108. 
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VENUE—Continued. 


2. The act of 21st March, 1874, is operative, and is the law of the 
State as to venue in such cases. Breen v. Tex. P. R. W. Co., 302. 

3. That ‘the presiding judge had heretofore, as counsel, given 
an opinion in regard to the validity of the title to the land in con- 
troversy ” is not equivalent to ‘‘ where he shall have been of coun- 
sel in the case,’ (Const. of 1869, art. V, sec. 11,) and is not a ground 
of disqualification, and an order for change of venue for such reason 
is not legal, and when objected to is a cause of reversal. ailroad 
v. Ryan, 426. 

4. Where cattle stolen were last seen near the county line, and 
the evidence of their appropriation was their being found in an ad- 
joining county, on proof of the theft, the jury could presume that 
the cattle were taken from the county where last seen. Wafford v. 
State, 439. 


VERDICT. 


1. Where the pleadings show a claim by plaintiff for specific arti- 
cles and damages for their conversion and a cross bill by defendant 
claiming the same and praying that the title to certain lands and 
judgment be divested out of plaintiff and vested in defendant, a gen- 
eral verdict ‘‘for the defendant ’’ is not sufficient as a basis of a de- 
eree in favor of the defendant upon the cross bill. Anderson v. 
Webb, 147. ; 

2. Resort may be had to the pleadings to determine the date from 
which interest found in the verdict for plaintiff shall be computed. 
When such fact can be so ascertained a verdict for a sum certain and 
interest is not void for uncertainty. Griffin v. Chadwick, 406. 

3. In a suit against a sheriff and an execution creditor for seizure 
of goods in which issue is taken between the sheriff and the execu- 
tion creditor, who had given an indemnity bond, a general verdict 
for plaintiff will not authorize a judgment over in favor of the sheriff 
against the plaintiff in execution. Longcope v. Bruce, 434. 

4. The code (Paschal’s Dig., art., 3091) expressly requires, when 


> 


a special plea is submitted to them, that the jury must say in their 
verdict that the matters alleged in such plea are true or untrue. 
Deaton v. State, 446. 

5. A general verdict for plaintiff against two defendants does not 
authorize the entry of judgment against but one of the defendants. 
Wilkinson v. Thulemeyer, 470. 

6. A verdict for murder in the first degree is not vitiated by its 
containing a clause fixing the penalty of death. Perry v. State, 473. 

7. A verdict on special issues must contain facts sufficient to sup- 
port a judgment. Mussina v. Shepherd, 623. 


WARRANTY. 


1. Where a deed assumes to convey the land and not merely the 
title (such as it is) that the vendor has in it, and there is a general 
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warranty, the deed not only imports a bona fide conveyance in ref- 
erence to the subject of the sale and purchase designed thereby to 
be vested in the purchaser, but it will carry any after-purchased right 
or title that may be acquired by the vendor. Harrison vy. Boring, 
255. 

2. Damages on breach of warranty are ordinarily the purehase- 
money and interest which may be shown by other evidence than the 
recitals in the deed; and upon allegation and proof of want of any 
consideration for the land, the damages, on eviction, could be only 
nominal. Green v. Mathews, 400. 

3. The general covenant of warranty is not broken by a deficit in 
the quantity of acres named in the deed, although the land may have 
been sold by the acre. Warranty applies to the title, not to the quan- 
tity of the land. Daughtrey v. Knolle, 450. 

4. For such deficit, if not provided for by an express warranty of 
quantity, an action would only lie in case of actual misrepresenta- 
tion as to quantity, acted upon by the vendee. The specific acts of 
fraud or misrepresentation must be alleged and proved in an action 
to recover for such deficiency. Jb. 

5. See a deed held to convey a tract of land in gross. Jb. 


WIFE’S SEPARATE PROPERTY. 


1. The wife’s separate property is only liable for such things as 
are necessaries furnished the wife, or on her authority, for the ben- 
efit of her separate estate, and which are reasonable and proper. 
Harris v. Williams, 124. 

2. Where the husband has no separate estate, and there is no com- 
munity property, and the wife rents a house for the use of herself 
and family, such rent is a charge upon her separate estate if the sum 
be reasonable in amount J6. 

3. Without special exception, the absence of the averment that 
the charge is reasonable in the petition will not be noticed. 6. 

4. The statute regulating marital rights and prescribing in what 
cases the wife’s separate estate may be bound will control the crea- 
tion of a mechanic’s lien on her estate. Her estate cannot be made 
liable for improvements thereon not authorized by her. Warren v. 
Smith, 245. 

5. In an injunction suit brought by a wife joined by her husband 
to enjoin the sale of lands, her separate property, to satisfy a judg- 
ment against the husband, and which suit is abandoned by plaintiff, 
it is error to render judgment against the wife and her sureties on 
the injunction bond for the entire amount of the judgment and ten 
per cent. damages. Griffin v. Chadwick, 409. 


WILL. 





1. A devise by will of land which had before been conveyed by 
deed of gift properly authenticated for record, executed by the 
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2. The act of 21st March, 1874, is operative, and is the law of the 
State as to venue in such cases. Breen v. Tex. P. R. W. Co., 302. 

3. That ‘the presiding judge had heretofore, as counsel, given 
an opinion in regard to the validity of the title to the land in con- 
troversy ’’ is not equivalent to ‘* where he shall have been of coun- 
sel in the case,’’ (Const. of 1869, art. V, sec. 11,) and is not a ground 
of disqualification, and an order for change of venue for such reason 
is not legal, and when objected to is a cause of reversal. ?ailroad 
v. Ryan, 426. 

4. Where-cattle stolen were last seen near the county line, and 
the evidence of their appropriation was their being found in an ad- 
joining county, on proof of the theft, the jury could presume that 
the cattle were taken from the county where last seen. Wafford v. 
State, 439. 


VERDICT. 


1. Where the pleadings show a claim by plaintiff for specific arti- 
cles and damages for their conversion and a cross bill by defendant 
claiming the same and praying that the title to certain lands and 
judgment be divested out of plaintiff and vested in defendant, a gen- 
eral verdict ‘‘for the defendant’ is not sufficient as a basis of a de- 
cree in favor of the defendant upon the cross bill. Anderson v. 
Webb, 147. 

2. Resort may be had to the pleadings to determine the date from 
which interest found in the verdict for plaintiff shall be computed. 
When such fact can be so ascertained a verdict for a sum certain and 
interest is not void for uncertainty. Griffin v. Chadwick, 406. 

3. In a suit against a sheriff and an execution creditor for seizure 
of goods in which issue is taken between the sheriff and the execu- 
tion creditor, who had given an indemnity bond, a general verdict 
for plaintiff will not authorize a judgment over in favor of the sheriff 
against the plaintiff in execution. Longcope v. Bruce, 434. 

4. The code (Paschal’s Dig., art., 3091) expressly requires, when 
a special plea is submitted to them, that the jury must say in their 
verdict that the matters alleged in such plea are true or untrue. 
Deaton v. State, 446. 

5. A general verdict for plaintiff against two defendants does not 
authorize the entry of judgment against but one of the defendants. 
Wilkinson v. Thulemeyer, 470. 

6. A verdict for murder in the first degree is not iated by its 
containing a clause fixing the penalty of death. Perry v. State, 473. 

7. A verdict on special issues must contain facts sufficient to sup- 
port a judgment. Mussina v. Shepherd, 623. 


WARRANTY. 


1. Where a deed assumes to convey the land and not merely the 
title (such as it is) that the vendor has in it, and there is a general 
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warranty, the deed not only imports a bona fide conveyance in ref- 
erence to the subject of the sale and purchase designed thereby to 
be vested in the purchaser, but it will carry any after-purchased right 
or title that may be acquired by the vendor. Harrison v. Boring, 
255. . 

2. Damages on breach of warranty are ordinarily the purchase- 
money and interest which may be shown by other evidence than the 
recitals in the deed ; and upon allegation and proof of want of any 
consideration for the land, the damages, on eviction, could be only 
nominal. Green v. Mathews, 400. 

3. The general covenant of warranty is not broken by a deficit in 
the quantity of acres named in the deed, although the land may have 
been sold by the acre. Warranty applies to the title, not to the quan- 
tity of the land. Daughtrey v. Knolle, 450. 

4. For such deficit, if not provided for by an express warranty of 
quantity, an action would only lie in case of actual misrepresenta- 
tion as to quantity, acted upon by the vendee. The specific acts of 
fraud or misrepresentation must be alleged and proved in an action 
to recover for such deficiency. Jb. 

5. See a deed held to convey a tract of land in gross. Ib. 


WIFE’S SEPARATE PROPERTY. 


1. The wife’s separate property is only liable for such things as 
are necessaries furnished the wife, or on her authority, for the ben- 
efit of her separate estate, and which are reasonable and_ proper. 
Harris vy. Williams, 124. 

2. Where the husband has no separate estate, and there is no com- 
munity property, and the wife rents a house for thé use of herself 
and family, such rent is a charge upon her separate estate if the sum 
be reasonable in amount Jd. 

3. Without special exception, the absence of the averment that 
the charge is reasonable in the petition will not be noticed. Jo. , 

4. The statute regulating marital rights and prescribing in what 
cases the wife’s separate estate may be bound will control the crea- 
tion of a mechanic’s lien on her estate. Her estate cannot be made 
liable for improvements thereon not authorized by her. Warren v. 
Smith, 245. 

5. In an injunction suit brought by a wife joined by her husband 
to enjoin the sale of lands, her separate property, to satisfy a judg- 
ment against the husband, and which suit is abandoned by plaintiff, 
it is error to render judgment against the wife and her sureties on 
the injunction bond for the entire amount of the judgment and ten 
per cent. damages. Griffin v. Chadwick, 409. 


WILL. 





1. A devise by will of land which had before been conveyed by 
deed of gift properly authenticated for record, executed by the 
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WILL— Continued. ; 
testator to the devisee, creates no presumption that the deed of gift 
had never been delivered, or that it was not considered a yalid in- 
strument by the parties. Lewis v. Ames, 319. 

2. The action of a County Court in granting letters of administra- 
tion upon. an estate in 1845, and directing partition without notice 
to parties interested in a will which had been probated and was on 
file in the same court, and which was made by the decedent and 
disposed of the estate, cannot affect the rights of the legatees under 
the will. Jb. 


WITNESS. 

NEw TRIAL, 1. 

1. In impeaching a witness by proving his bad character for truth 
and veracity, such character must be notorious in his neighborhood ; 
and while the proof may be made by one witness, still in weighing 
the evidence the production of but one witness would not ordinarily 
be satisfactory. Wafford v. State, 439. 

2. It is not error to instruct the jury, where one jointly indicted 
was allowed to testify in behalf of the State, ‘‘to give the evidence 
such credit as they believed it entitled to, and that the presumption 
was that all the witnesses testified correctly.”’ Morgan vy. State, 511. 

3. A defendant cannot object to the testimony of one jointly in- 
dicted as incompetent after the district attorney has dismissed the 
indictment as to the witness offered. Ib. 

4. The prohibition against the husband and wife testifying against 
each other (Paschal’s Dig., 3113) does not extend to parties unlaw- 
fully living together, recognizing each other as husband and wife. 
Mann v. State, 642. 

5. It is within the discretion of the District Court to allow direct 
questions to a witness who shows an unwillingness to testify. Jb. 


WRIT OF ERROR. 

PRACTICE IN SUPREME COURT. 

1. Upon the filing of a petition and error bond it is the duty of the 
clerk to issue citation in error, even if directed otherwise by the 
plaintiff in error. 

2. A defendant in error cannot, after the day for calling the as- 
signment to which the case belongs, accept service of citation in 
error, and bring up the record and ask an affirmance. 























